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MINISTRY OF HOME AFFAIRS
NOTIFICATION
New Delhi, the 16th April, 2004

S.0. 499(E)— WHEREAS the Central Government in exercise of the
powers conferred by sub-section (1) of section 3 of the Unlawful Activities
(Prevention) Act, 1967 (37 of 1967) declared on the 26t September, 2003 the
students Islamic Movement of India (SIMI) as an unlawful association, vide*
notificaiion of the Government of India in the Ministry of Home Affairs
number S.0. 1113 (E) dated the 26t September, 2003;

AND WHEREAS, the Central Government in exercise of the powers
conferred by sub-section (1) of section 5 of the said Act, constituted on the
2314 October, 2003 the Unlawful Activities (Prevention) Tribunal consisting of
Mr. Justice R.C. Chopra, Judge of the Delhi High Court vide notification of
the Government of India in the Ministry of Home Affairs number S.0. 1229
(E) dated the 23rd October, 2003;

ANT) WHEREAS the Central Government in exercise of the powers
conferred by sub-section (1) of section 4 of the said Act, referred the said
notification to the said Tribunal on the 24t October, 2003 for the purpose of
adjudicating whether or not there was sufficient cause for declaring the said
association as an unlawful association;

AND WHEREAS the said Tribunal in exercise of the powers conferred
by sub-section (3) of section 4 of the said Act made an Order on the
23rd March, 2004 confirming the declaration made in the notification
" number 8.0. 1113 (E) dated the 26™ September, 2003;

NOW, THEREFORE, in pursuance of sub-section (4) of section 4 of the
said Act, the Central Government hereby publishes the order of the said
Tribunal, namely: - '
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Before The Tribunal constituted under Section-_ﬁ of the Unlawinl

ctivities (Pievenlion) Act, 1967

In the matter of :

Gazette Notification No.SO-1113-E dated 26.9.2003 declaring Students
slamic Movement of India an Unlawful Association under Section RieN)
of Unlawful Activities (Prevention) Act, 1967.

CORAM:

HON'BLE MR.JUSTICE R.C.CHOPRA

Present :

Mr.K.K.Sud, Additional Solicitor General with Mr.Mahipai,
Mr.R.V.Sinha and Mr.Neeraj Jain, Advocates for Union of India.

Mr. Siddhanh Luthra with Mr.Mareesh Goyal, Mr.5.N.Vashisht
and Mr.H.A Siddiqui, Advocates for SIML

ORDER

The Students Islamic Movement 6f India (hercinafter-refemd
to as “SIMII” only) was cst;bliélmd in the year 1977 at Aligarh, U.P. On
27.9.2001, by a Gazette Notification No.Sd-%O—E, the Central
Government banned StMI in exercise of powers under Section 3 (3) of
the Unlawful Activilics (Prevention) Act, 1967 (hereinalter referred 0 ws

the “Act” only). A Tribunal was constituted under Section 5 (1) of the
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Act which confirmed the declaration made by the Central Government
under Section 3(1) of the Act.

On 26.9.2003, vide notification No.5.0.-1113-E, the Central
Government issued a fresh notification under Section 3 Sub-Clause (1) of
the Act and again declared SIMI to be an unlawful Association. Vide
notification No.S.0.-1229-E dated 23.10.203, this Tribunal was
" constitnted under Section 5 (1) of the Act for adjudicating as to whether
of not there is sufficlent cause for declaring SIMI an unlawful
Association.

Vide orders dated 29.10.2003, a notice under Section 4(2) of
the Act was issued to SIMI to show cause, within 30 days from the date
of the service of the notice, as to why the Association should not be
declared unlawful. The notice was ordered to be served upon SIMI at its
principal office or by affixing a copy of the notice at some conspicuous
part of the office of the Association, if any. In addition, the noticc was
also ardered to be served by publication in two national newspapers, onc
in English and one in Hindi and in one newspaper of the conoemed Staie
* in which the activities of the Association were ordinarily carried on. It
was further ordered that the notice t\:e served upon the Association by
way of broadcast on All India Radic and telecast on Doordarshan. The
object of issuing notice under Section 4(2) of the Act by s0 many modes

was to ensure that the Association was duly served with the notice and it
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was in a position to appear before the"I‘ribunal in the course of
proceedings.

- On 10.12.2003, Shri Siddharth Luthra, Shri Manish Goyal
and Shri M.A.Siddiqui, Advocates, put in appearance on behalf of the
Associztion. The Central Government placed on record an affidavit of
Shri C.B. Sharma, Inspector, Special Cell, to show that the notiee under
Section 4(2) of the Act had been affixed/pasied at the main entrance gate
of the Head Office of the Association at. Zakir Nagar, New Delhi and in
addition, a copy of the notice had been served upon Mohd. Ashraf Zafri
aé well as Shahid Badar Falai, members/activists of SIML, who refused to
accept the same. The notice was published in “Hindustan Times”
(English), “Navbharat Times” (Hindi) and a- vemacular newspaper
“Kaumi Awaz”. It was telecast on Doordarshan and broadcast on All
[ndia Radio also.

Copies of the background note and other documents were
supplied to learned counsel for the Association. The background note
contained the grounds for issuance of notification under Section 3 (1) of
the Act.  Copies of those documents were not supplied, which the
Central Government considered proper to withhold in terms of proviso to
Section 3 (2) of the Act. The time for filing a teply to the show cause

notice was extended within which a-rcply was filed.
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The Association entered appearance through its erstwhile
President Shri Shahid Badar, who was the last President of SIMI as no
fresh elections of the SIMI had been held. Leamed counsel for the SIMI
pointed out that in terms of Article 26(c) of the Constitution of SIML, the
term of its President is for one year only but he continues to hold Office
till the next President is elected. In these premises, the Association SIMI
iS being represented through Shri Shahid Badar, the last President of
SIML |

In the writlen statement/reply filed on behalf of the
Association, it has been pleaded that material documents have been

deliberately withheld by the Central Government- and the background

note does not specify the entire material that was placed before the

Cabinet Commitiee for forming opinion under Section 3(1) of the Act. It
is submitted that there is complete absence of material to show that the
circumstances existed making it necessary for the Central Govemment to
declare the Association uniawful with immediate effect. It is stated that
Central Goverﬁmem has acted arbitrarily, with mala fide intentions and
for political gains by banning the Association without giving it an
opportunity to represent its case. It is pointed out that Notification has
been issued mechanically by reiterating the same grounds on which first
Notification of 2001 was issued. 1t is emphasized that the notification

has been issued without application of mind, without scrutiny of the
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material/documents and it suffers from suppressio veri and s;uggeslio
falsi. ,
It is submitted that the Association was formed on 25.4.1977
as a social, cultural and religious organization for the welfare of all
persons in India and it believes in unity of God and human kind. It is
stated 'that the activities of the Association have always been open and
lawful and it has undertaken several programmes for providing help to
the needy students, career guidance to students and other social events. It
is denied that the Association has ever challenged the temritorial integrity
of India or has done anything to incite communal violerce in the country.
It is also pleaded that in view of the ban on 27.9.2001, it ceased to exist
and as such, had no activities, which could attract the declaration of ban
on 26.9.2003. It is stated that under the Act, there is no power with the
Central Government to renew a ban and as such, the declaration made by
the Central Government is in excess of authority. By referring to the
l.lotifications dated 27.9.2001 and 26.9.?003, it is argued that the two
' notiﬁcationé are almost identical il.l language and allegations and as such,
have been issued mechanicaily, without application of mind and without
there being sufficient cause 10 issue the same or enforce it with
immediate effect. It is also pleaded that in the past two years, there has
been no incident by the Association or its erstwhile members, which may

constitute unlawful activity under the provisions of the Act and the
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Association is a victim of disinformation campaign by a section of media.
Terming the notification mala fide and colourable exercise of powers, it
is prayed that the declaration may not bc confirmed.

It is also contended that the extension of ban by the
notification in question is contrary to the decisions of the Supreme Court
in Mohd. Jafar Vs. U.OL in 1994 Supplementary (2) SCC P: and
Jamaat-E-Islami Hind Vs. U.O.I reported in (1995) 1 SCC P-428. It has
been emphatically denied that SIMI has been indulging in any activity,
which is prejudicial to communal harmony or hurts the religious
sentiments of other communities or incites or propagales against
territorial integrity of India. It is denied that the “Jehad” has anything to
do with the Govermnment established by-law.. It is siated that “Jehad” is
nothing but a war against evil and it means making of all possible efforts
to remove evil from this earth. It is also denied that Association is
receiving any financial assistance from any other country or it has any
connection with any terrorist organization or outfit. It is asserted thét
since 27.9.2001, when the first ban came into operation, all t‘he Offices of
SIMI are sealed and this Association is not functional at all. It is denied
that the Association or its members have ever advocated a right of self-
determination in Kashmir or have ever taken any pro-Pakistan stand
regarding Kashmir. Itis submitted that it has never eugolized or glorified

Islamic terrorists and fundamentalists like Osama Bin Laden, Sheikh

Lok
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Mohd Yasin or Guibudin Hikmatyar or has ever used any derogatory
language for Hindu Gods and Goddesses. Itis denied that SIMI members
or activists have been ever amested with arms and ampmnitions or have
been involved in any terror related activity. The cases registered against
its members are stated to be falsc. It is denied that the Association is
working for an Ihtemational Islamic order or is in close touch with
Muslim militant outfits. It is disputed that SIMI or its activists were
involved in bomb blasts in Mumbai.

Afier hearing learned counsel for the parties, this Tribunal
vide orders dated 16.12.2003, decided to hold its sittings in different
States so that the evidence produce by the Central Government, State
Governments, public witnesses and SIMII may be recorded for forming ils
opinion under Section 4(3) of the Act. The evidence of the wilnesses
was to be filed on affidavits and cross-examination of the witnesses was
to be permitted, if foutid necessary.

On 27.12.2003, the Tribunal commenced recording 'of
evidence. Seven witnesses were produced by the Central Government at
Hyderabad. PW-1 Shri §.Girdhar, Public Relations Officer, Office of
Commissioner of Police, Hyderabad, proved the public notice issued by
the State Govemmént inl terms of the directions issued by this Tribunal
regarding its sittings. The original cuttings of the neWspapers in English,

Telugu and Urdu were proved as Exhibit P-1 (colly). The affidavit of



10 THE GAZETTE OF INDIA : EXTRAORDINARY {Part [I—SE:, 3ii)}

this witness is Ex.P-2. PW-2 Mohd. Jameeluddin, Inspector of Police,
P.S. Kalapathar, Hyderabad p: oduced his affidavit Ex.P-3 and stated that
this affidavit may be read as his examination-in-chief. In his affidavit, he
gave details of a criminal case No.51/2001 undt_:r Section 153-B IPC read
with Section 10/13(1)/3 of the Unlawful Activities (Prevention) Act,
1967 registered on 30.9.2001. Two accused, who were arrested, were
found sitting in a room and criticising the Government for banning SIML
They were supporting Kashmiri militants and condemning the
Government for supporting the Americans against Taliban. In the course
of their interrogations, these accused gave details of the activities of
SIMI and their support to the demand for cecession of Kashmir to
Pakistan. The office bearers of SIMI were supporting Mujahidins all
over the world and creating hatred against Hinduism. From their
possession, “onstitution of SIML, unused membership farms of SIMI,
subscription forms, receipts of SIMI and various books, posters were
recovered, which disclosed the unlawful aims and objects of SIML Two
audio cassettes were also recovered in which Hias Khan, regional
Secretary of SIMI was meaking anti-Hindus and anti-India remarks. He
was also eugolising Mujahidins, who had died while attac];ing security
forces. He also referred to another case registered under Section 10 read
with Section 3 of Unlawful Activities (Prevention) Act, 1967 on

30.9.2001 in which four persons were arrested. They were condemning
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the Government for banning the SIMI and were supporting Kashmiri
" militants' demand for separate Jammu & Kashmir. They were praising
Osama Bin Laden. In the course of their interrogations, they admitted
that they were active members of SIML A poster was recovered from
them in which SIMI had declared that there was great danger to Islam
and Muslims around the warld shouid resist. He also referred to a case
reg1stered on 2.10.2001 in which five accused were amrested and it was
found that one of them was condemning the Government and-supporting
Jammu & Kashmir militants as well as Osama Bin Laden. Some
lilerature also was recovered from them which reflected their will to
globalize Islam. This witness also referred to a criminal case No.55/2001
registered on the intervening night of 2* & 3 October, 2001 in which
one person named Mohammad Abdul Quddus was amrested. In the
course of his interrogations, he confessed that he was propagating
ideology of SIMI, which advocatcd “Jehad” as well as “Shahadat” and

called Hindus as Kafirs SIMI also advocated cecession of Kashmir to

Pakistan and they supported Osama Bin Laden. He gave the names of

some office bearers of SIMI, who were proposing training to Muslim
youth at Militant Camps. Some literature was recovered from him also.
He proved on record documents Ex. P-4 (colly), which were true and
correct copies of the original official documents and included English

iranslations of those documents, which were in vemacular. He also
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added that he was dealing with SIMI activists in the State of Andhm
Pradesh and had found that the office bearers and members of SIMI were
misguiding and misleading Muslim youth by telling them that “Jehad”
was their path and “Shahadat” was their desire. They have been telling
these youths that Kashmir is not a part of India and Mushm terrorists in
the State of Jammu & Kashmir are not militants but freedom fighters
called “Jehadis” He also stated that. SIMI activists and office bearers do
not believe in secularism and democracy and they propagate global
Islamization. They call upon their woﬂ(ers. to make efforts to convert
Hindus intd_ Muslims and call Hindus “Kafirs”. They also tell their
workers that if a “Kafir” is killed, they will attain heaven. They do not
believe in Hindu “Devi Devatas” and condemn Hinduism. It leads to
communal disharmony and tension. According to him, they do all this
with a view to destroy secularism in India. In his cross-examination by
counsel for SIMI, he denied that the accused in case FIR No.115/2003 at
P.S. Kalapathar had no links with SIMI. He also denied that this case
was falsely regisiered with a view to provide material to the Govemnment
for banning SIML It is noteworthy that except putting two suggestions, *

which were denied, no other question was put to this witness.

"y

PW-3 Shri B.Prakash, Inspector of Police, P.S. Narsapur,
Hyderabad aiso proved on record his affidavit Ex.P-5 in which he had

stated that his predecessor had registered criminal case No.81/2001 under
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Sections ‘10 & 13 of the Unlawful Activities (Prevention) Act, 1967 on
2.10.2001. He had conducted raid in which he found five accused in a
meeting propagating the ideology of SIMI among Muslim youth for
raising funds for the activities of SIMI and achieving their goal of
establishing Islamic rule in India. He had seized SIMI literature and one
volunteer entry card in the name of Mohammad Aziz. He added that the
accused against whom cases have been registered at Narsapur are SIML
activists. He also comoborated PW-2 to say that the SIMI members and
activists do not believe in tﬁe Constitution of India and say that Kashmir
is not a part of India and the Muslim activists in the State of Jammu &
Kashmir are not militants but freedom fighters called “Jehadis”. He also
added that in spite of ban, the SIMI activists -are carrying out their
activities surreptitiously and in case this Organization had not been
_banned, its members would have destroyed the country by spreading
communal disharmony and tension.  In his cross-examination, he
admitted that in Narsapur, only one FIR had been registered on 3.10.2001
and no FIR had been regisiered thereafter under the said Act. He stated
that they were keeping strict surveillance to prevent such crimes. He
mentioned names of so many persons in Narsapur, who were working for
this Organization and were accused in the aforesaid FIR. Some of the
SIMI - activists had gone underground also. According to him, the

accused in the FIR, had confessed that they were the members of SIML.



14

'THE GAZETTE OF INDIA : EXTRACRDINARY . [PartII—S8sc. 3(i)}

DW.4 Shri M.Venkata Swamy, Circle Inspector, P.5.Haliya, A.P. proved
his affidavit and documents on record and staled that the FIR under the
Act had been registered on 29.9.2001. No FIR had been registered
thereafter. PW-5 Shri D.Surya Prakash, Iqspector of Police, P.S.
Chandraghat , Andhra Pradesh, proved his affidavit and documents and
stated that the activities of SIMI were continuing and had this
Association not been banned, it would have created havoc in the country.
He stated in his affidavit that SIMI activists believe in Islamic
fundamentalism and they are working for an international Islamic order.
He also stated that they promote communal hatred through their speeches
and posters. He admitted that after the FIR No.284/2001 registered
under Section 10 of the Act, no fresh case had been registered. PW-6
Shri Ravindra Naik, D.S.P., General Offences Wing of CID, Hyderabad
proved his affidavit and documents and stated that the accused whose
names were mentioned in Ex.P-12, were members of SIMI as well as an
Organization known as “Indian Muslim Mchammad Mujahidin”, which
was having links with 1SI of Pakistan.  He stated that SIMI had
organized a conference at Aurangabad between 5% and 7" Sepiember,
1999, which was attended by the aforesaid accused and thereafter only,
they had started indulging in scrious offences including Section 153-A of
IPC. They were indulging in offences of murder, planting of bombs,

lootings efc. in predominantly Hindu inhabited areas as well as areas of
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public importance with a view to creale communal disturbances.
According to him, the case registered vide FIR No.39/2000 was still
pending. In his affidavit, he gave detﬁb of various cases registered
against SIMI activists, which were pending trial. In his cross-
examination, he admitied that the said case was relating to offences
commitied prior to 26.9:2001 and afler that date, no case had been
registered. PW-7 Shri T.Raghupati Gaud, Inspector of Police, P.S. Mir
Chowk,  Hyderabad, also proved on record his affidavit and the
documents. In his cross-examination, a suggestion was given tohim that
except persons mentioned at S.No.1 to 3, others were not members of
SIMI and even persons mentioned at S.No.1 to 3 were only past members
of SIML. After the close of evidence at Hyderabad by the' Central
Government, learned counsel for SIMI also stated that he did not wish to
produce any witness at Hyderabad. No public witness came forward to
make any statement.

In the State of Maharashtra, PW-8 Shri Gansyamsingh
T.Padwal, Inspector of Police, P.S.Kurla, Mumbai, proved his affidavit
Ex.P-16 and stated that it may be read as his examination-in-chief. In
his affidavit, he gave details of the activities of SIMI and stated that they
propagate “Jehad” and spread hatred between Hindus and Muslims to
damage secular fabric of society. He also stated that activities of SIMI

are under control because of the ban and the regular surveillance kept
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over them. He also proved on record documents Bx.P-17 (colly), which
were true copies of the official documents. He also placed on record the
translations of those documents, which were in vernacular. He deposed
about a photograph on page 29 of Ex.P-17, which was attached with the
challan of FIR No.1841/2001, registered at P.S.Kurla in which the SIM1
5ctivists were shown to be holding a meeting. He also proved his
affidavit P-18 and documents P-19 and stated that in the course of
investigation of the cases against SIMI, he had found that their main
object is not to abide by the Constitution of India and the laws of India
and globalize Islamization. They also try to create communal tension and
proclaim that Kashmir is not a part of India. He stated that had there
been no Survcillanoe, they Qould have created more problems in the
State. In his cross-examination, he stated that even after declaration of
SIMI as an unlawful Association and arrest of some of its office
bearers/members, the SIMI activities have been going on. He added that
when the SIMI activists, who were arrested on 27" & 28" September,
2001, came out of the Court, they raised anti-India slogans and eugolized
Osama Bin Laden.

PW-9 Shri Shrikant K.Ramdas, Sub-Inspector of Police,
Detection Crime Branch, CID, Unit-VI, Mumbai, proved his afﬁdavif
Ex.P-23 and the documents P-24 (colly) and stated that he was one of the

Investigating Officers in the three bomb blast cases which took place in
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Mumbai on 6.12.2002, 28.1.2003 and 13.3.2003.. He stated that most of
the accused involved in these case were active members of SIMI. In

para 3 of the affidavit, he éave the namés of those SIMI activists, who

. 'were prime accused in the three bomb blast cases, The first boinb biast

1257 G1/04—3

took place in McDonald restanrant near Mumbai Central Railway Station
on 6.12.2002 in which 25 persons sustained injuries and property worth

lacs of rupees was destroyed. The second bomb blast took place on

28.1.2003 at Mongibai Sabzi Market, Ville Parle, Mumbai in which one

lady died and 32 persons sustained mJu:ries The third bomb blast took
place on 13® March, 2003 in sub-urban local train at Murund Railway
Station, Mumbai in which 11 persons diéd and 82 suffercd injuries.
There was substantial da_magé to public property also. He stated that in
the course of investigations, it was found that all these three bomb blasts
were in pursuance of _oné criminal conspiraCy 'and out of 16 accuséd, six
were found to be having connections with SIML  One accused

C.‘A.M.Bashea,‘ who‘ was declared a Proclaimed Offender, was from

Kerala and was having links with SIML. C.A.M.Basheer was All india

‘President of SIMI and 'accused Saquib Abdul Hamid Nachan was All

India General Secretary of SIML. He also gave names of other accused,

who were found to be members of SIMI. He added that a telephonic -

conversation between C.A.M.Basheer and Saquib Abdul Hamid Nachan

disclosed that accused Nachan had given sheller to a Pakistani terrorist
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named Faizal Khan of Lashkar-E-Toeba. Said Faizal Khan was later

~ Xkilled in a Police operation at Goregaon, Mumbai. The accused, who

were SIMI activists, had a meeting with Faizal Khan at Pune before these
bomb blasts in which.ﬂlcy decided to give training to Muslim youth for
carrying out “Jehad”. Thereafter, they had actially given training to
some Muslim youth regarding use of weapons at Mchali Hills as well as
Karvi Hills in District Thane, Mumbai. This witness st_aled that large
quantities of arms and ammunition, live hand grenades, hand bomb shells
and hazardous chemicals requhﬁi for maanactming bombs were
recovered. . Three of the accused whose nam were given by him, gave

confessions also which were recorded by a designated Officer under

Section 32 of the Prevention of Terrorism Act, in which they admitted

that they were SIMI activists and were involved in aforesaid bomb biasts.
According to this witness, the aforesaid SIMI activists were having inter-

State connections with other SIMI activists and were having links with

Lashkar-B-Toeba also, which is a Pakistan based terrorist Organization.

Accused Noor Abdut Malik Ansari had undergone three months' training

given by Laskhar-E-Toeba at Pakistan. He also stated that in the meeting
held at Pune with Faizal. Khan, the aforesaid accused had hatched a
conspiracy to eliminate some Hindu leaders. It waé also found that
accused Saquib Abdul Hamid Nachan had already been convicted in a

TADA case and was awarded 10 years' senience but after his release, he
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came back to Maharéshtm and got involved in unlawful activities. This
witncss stated that a diary was recovercd from deceased terrorist Faizal
Khan in which it was stited that the aforesaid accused had been paid by
him and it contained accounts also of money disbursed by the terrorist
Faizal Khan. This witness stated that their investigations had n;veéled
that SIMI activists were creating havoc and tension in India and they
wanted Muslim youth to carry out “Jehad”. They aiso propagale that
those Muslims, who killed 'non-lzluslims, go to heaven. They also
declare that Kashmir is not a part of India. He also added that had there

been no ban on SIM]I, its members would have indulged in more criminal

activities and created havoc in the country. In his cross-examination; he

stated that oniy‘ fter the arrest of the accused in the third bomb biast,
their invesugatiom' revealfd that the aforesaid 16 accused were involved
in th?: earlier two bomb blasts also and therc WAS 2 common conspiracy
for all the three bomb blasts. It was at this stage, that they found that the
above mentioned six accused were SIMI activists. He admitted that they
do not have complete list/details of SIMI members/activists. He denied
that the aforesaid six accused had been: falsely inﬁplicatcd in the bomb
blast cases. He-denied that he was making a false sta.tement'against SIMI
and its membets/activists. | |

| PW-10 Shri Raghunath T.Chalke, S.I, P.S. Park Side,

Mumbei, PW-11 Shri Rashid B.Sheikh, S.L, P.S. Dharavi, Mumbai and
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PW-12 Shii Waman Mahaduyji Turukmane, Under Secretary to
' Government of Maharashtra, Home Department, Mantralaya, Mumbai
also proved their affidavits on record and the documents attached with
the affidavits.

PW-13 Shri Pardeep B. Sawant Dy Commissioner of Police,
CiD, Mumbai proved his affidavit Ex.P-31 and stated that he was well
aware of the activities of SIML In his affidavit, he stated that he was N
controlling and supervising various Officers dealing with communal
affairs in Mumbai and as such, Was well acquaintcd with the cases
relating fo SIML He gave details of thosc FIRs, which were registe |
against SIMI office bearers or activists after the imposition of first be:
77.92001 to show that even after ban, the SIMI activisis were *ing to
spread ¢om@nd unrest and wage Islamic struggle from Ayuodiya to
jerusalem. Some of the accused were found in possession of provocative
pamphlets/bocks be.iénging to SIMi Organization and eugolising Osama
Bin Laden. He rcfc:rfcd 1o the three bomb blast cases and the
involvement of SIMI members therem He stated that in the course of
investigations, it was found that thc accused, who were SIMI members,
were in touch with Pakistani based military Olgamzations such as
Lashkar-E-Toeba. They were getting funds from .illegal sources and
propagating hatred between Hindus and Muslims.  He also stated that

their aim was o gldbalize Islam. In the course of the investigations of
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bomb blast cases, they had found that the wﬂﬂﬁes of SIMI were still

going on. ‘He added that after Sepiember, 2001, there have been cases
against SIMI member/activists, which were mentioned in para 2 of his
affidavit. |

PW-14 Shri- Arun Prabhakar Borude, Inspector of Police,

- Crime Branch, Mambai, proved his affidavit and documents. He also

stated that he was the Investigating Officer of CR.No.156/2002 registered
with DCB, CID, Mumbai in connection with bomb blast in a Bus on
2.12.2002 mar-Ghatkopar Railway Station, Mumbai. In this bomb blast,
two persons had died and 49 were seﬂoﬁsly injured. Public property was
also destroyed. In the course of investigations, 19 persons were aiTested
against whém a challan was. filed in a POTA Court. Investigations
- disclosed that 11 out of 19 accused were SIMI members or having
connections with SIM1 and !hey were involved in the eaﬂia three iiomb
blast cases, .which had taken place in Mumbai. These accused were
having links with Lashkar-E-Toeba, a Pakistani terrorist outfit as well as
Muslim befenoe Force, which ‘was having its roots in Madras. He added
that Muslim Defence Force was being funded by Abu Hamza, who was
staying at Saudi Arabia and was wanted iﬁ Ghatkopar bomb blast case.
He was, at present, Chairman of Lashkar-B-Toeba in Saudi Arabia. He
stated that in the course of his confession, one accused Iﬁnn Rehman

‘Khan had admitted that he was a member of Lashkar-E-Toeba. This
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confession was recarded by a designated Officer under Section 32 of
Prevention of Terrarism Act. This witness went on to say that from the |
custody of an accused Sheikh Mohmnmad Muzzammi Jameel Ahmed, 30
CDs were recovered, which contained an appeal by Maulana Azhar, a
terrorist, who was involved in the hijacking of IC-814 from Nepal to
Kandhahar and later released by the Government of India. These CDs v
contained the clippings of Godhara riots in Gujarat and interviews of
victims, demolition of Babri Masjid and a Mosque in Palestine and 52
photographs of different Hindu Shrines. It contained an Al-Qaeda
manual of a terrorist outfit run by Osama Bin Laden. He stated that SIMI
was being funded by Abu Hamza, a terrorist, based in Saudi Arabia..
According to him, prior to Ghatkopar bomb blast, 11 accused connecied
with SIMI were under their surveillance but still they managed to commit
the aforesaid bomb blast. Out of these, 10 accused are absconding and
sieps are being taken to declare them Proclaimed Offendess.  In his
cross-examination by leamed counsel for the SIMI, he stated that he
could not tell the number of Officers, who werc keeping surveillance
over SIMI activists as this information could not be disclosed in 'publk: ' ‘.
interest. The CDs seized by him did not contain the names of SIMI but it
could be linked with SIMI because these were being viewed and used by
SIMI members. Al-Qaeda literature also did not contain any stamp of
SIML
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© PW-15 Shri Kishore Bhivsenmao Bavisker, Inspector of
Police, Andheri Police Station, Mumbai, PW-16 Shri Ramesh Namyan
Chandhary, Asstt. Police Inspector, P.S. Andheri, Mumbai, PW-17 Shri
Suhas P.Kambie, Sub-Inspector of Police, P.S. Bhandup, Mumbsi and
PW-18 Shri Vijay Shankarrao Dalvi, Inspectar of Polise, PCB, CID,
Mumbai placed on record their affidavits along with documents. They
also comoboraled other Police Officers regarding activitics of SIMI
activists. They denicd the suggestions given by leamed counsel for SIMI
-lhat ihey ‘were deposing t'a_lsely.only with a view to support the ban og’i
SIMI imposed by Central Government.  Afier the evidence was closed at
 Mumbai by the Central Goverment, learned counsel for SIMI stated that
he.did not wish to produce any defence witness at Mumbai. No public
witness came forward to make a statlement in spite of public notices
issued.

In the sitting held at Trivendram, Kerala, PW5-19 & 20 were ,
produced by the Central Government. PW-19 Shri Rajesh Dewan, IPS,
DIG of Police, CBCID, Emakulam, proved on recard his affidavits Ex.P-
42 and P-44 and stated that these may be read as his examination-in-
chief. He also placed on recard the documents Ex.P-43 (colly) and a list
of the cases regisiered against SIMI agﬁﬂat; sfter the imposition of ban.
The list is Ex.P-45. His affidavit Bx.P-42 is in regard to the issuance of

public notice and -the affidavit Bx..P-44 in regard to the cases registered
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against SIMI activists in the State of Kerala after the ban imposed on
27.92001. The list Ex.P-45 gives the names and addresses of the
accusqd and the status ﬂncmt_)f. In his cross-examination, he admitted that
some of the cases mentioned in Bx.P-45 have ended in acquittal and some
are still at the stage of trial. He stated that in some of those cas?, SIMI
had been specifically referred to. - PW-20 LP.Velappan Nair,

Superintendent of Police '(Intclligcnoc), CID, Emakula;n, Kerala proved

' his affidavit Bx.P46. He also proved on record the photocopy of a

leaflet published by “Muslim Ikya Samithi”, an Organization which was
a group formed by some of the SIMI activists. BEx.P-47 is a photocopy,
P-48, a true translation thereof and P-49, a photocopy of the report

published in “Hindu” on 3.9.2003. In this leaflet, the “Muslim Hindi

- Forum” (Muslim Ikya Samithi) had called upon the Muslims to stand

against Shiv Sena, Vishwa Hindu Parishad terrorists. By referring 10
Godhara iricident, Gujarat riots, Babri Masjid,‘ Bombay riots and some
other incidents, a message was sought to be éonveyed to the Muslims that
with the support of the Government and Prime Minister, criminals were
coming to behead the Muslims and they do not understand the language
of peace and compassion and only strong retaliation could make them
understand.  In the nowspaper “The Hindu” dated 3.9.2003, a report
was puﬂishei a copy of which is Ex.P-49. It also stated that SIMI

activists were re-grouping in the State of Kerala and a former President
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Government of Madhya Pradesh, Bhopal, PW-22 Shri Laxmi Narayan

of SIMI was a prime suspect in the bomb blasts. in Mumba:. In the cross-
examination of this witn&ss, it came out that his affidavit was based on
information received from the Pblioe sources as ‘well aﬁ Intelligence
Agencies and the SIMI activists had started working under different
banners. No wimess Was.,produwd by SIMI at Tﬂvcndrum‘alsce No

public witness came forward. .

At the sittingl of the Tribunal at Bhopal, Madhya Pmdésh,.

PW-21 Shri Dashrath Kumar, Under Secretary, Home Dcpartment,'

Kataria, D.S.P., Khandwa, M.P., PW-23 Shri Jitender Dwivadi, 5.D.0.P.
Shahjahpur, M.P., PW-24 Shri Gajendra Singh Jadon, D.S.P., .. Guna,
MP., PW-25 Shri T.5.Negrsj, S.D.P.O., Sheopur, M.P., PW-26 Shii
N.P.Barkhade, Additional S.P., Neemach, PW-27 Shri Rajiv Mishra, City

Superintendent of Police, Brahampur, M.P., PW-28 Shri LB.Singh,

‘D.S.P., Jabalpur, M.P.,, PW;:29 Shri Santosh Pathak, S.D.P.O., chni,

M.P., PW-30 Shri Avinash Singh, Deputy Superintendent of Police,
Distt. Special Branch, Bhopal, PW-31 Shri Ravi Shankar Shukla, D.S.P.,
Indore, M.P., PW-32 Shri Manoj Kumar Srivastava, D.S.P., Ujjain, M.P.

and PW- 33 Shri Aditya Dubey, Asstt. Inspector General of Police,

- .Bhopal were examined by the Central Government. They proved their

_affidavits as well as documents.

1257 GL/04—4 -
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PW-22 Shri Laxmi Narayan Kataria, D.S.P., Khandwa, M.P.
placed on record his affidavit Ex P52 and the documents Ex.P-53
(colly). In his ﬁfﬁdavit Ex.P-52, he stated that in spite of strict
surveillance, the SIMI activists were still indulging in their activities
secretly.  According to him, SIMI activists have no faith in the
Constitution of India and they intend to establish Islamic rule in the
conntry as well as w,orld.‘ They also try to disturb communal harmony
and creat communal tension and keep close contacts with terrorists. 'my
believe in “Jehad” and call non-Muslims “Kafirs”. They also support
texrorism in Jammu & Kashmir by saying that the same is a freedom
movement. He gave details of four cases registered against SIMI
activists under Unlawful Activities (Prevention) A_ct,r 1967. In his @rosse-
examination, he stated that his affidavit is based on personal knowledge
as well as documents, which had Bce’n brought to his notice. He had
obtained information from intelligchce sources that SIMI wasrhaving
close connections with terrorist groups and the FIRs referred to in his
affidavit were against those SIML members who were having connections
with terrorists. : _

PW-23 Shri Jitender Dwivedi proved his affidavit Ex.P-54
and the documents Ex.P-55 (colly). In his affidavit, he gave details of
some cases registered against SIMI activists and stated that in spite of

strict surveillance; SIMI activists were still continuing with anti-national
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. activittes. In his cross-examination, he stated that through the records of
the cases referred in his affidavit, he camé to know that the accused
.il_lvolved therein were SIMI activis_t\s. “He had not scen any ‘documcnt to
show that the accused mentioned in the FIRs were members of SIML

” They had not been able to trace out the printers or the publishers of the
pamphlets referred to in the documents filed by him. PW-24 Shr
Gajendra Singh Jadon, b.S.P. proved his affidavit Ex.P-56 and
documcﬁts Ex.P-57 (colly). He gave details of some cases registered
against SIMI activists in District Guna, M.P. These cases were under

- Section 108 of Cr.PC. One of these cases was against mapd Abdul
Farid Khan. The allegations against him were that on ll'.12,2001, he was
found spreading communal hatred and Q haviné connections with
SIML Copies of the statements of the witnesses arc found in Ex.P-57
(colly) at pages 295 to page 301. In his cross-cxamination, he ;tatcd that
the confessions made by the accused in reéard to their connections with
SIMI had come to his nb’tioe through the documents as well as briefings
given by the Investigating Officers. | _ |

'PW-28 Shri LB.Singh, Dy.Superintendent of Police, proved
his affidavits as Ex.P-64 in which he had given det_ails of the aims and
objects of SIMI as well ‘as_.thc details of the cases registered against SIMI
activists on 30.9.2001 and 1.10.2001 . He also gave details rof the

literature and material seized from the accused, which included SIMI
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literature as well as a photocopy iﬁ which Babri Masjid structure was
shown to be shedding tears. There was a Chechnya poster also as well as
an audio cassette in which SIMI activists were delivering inflamatory
speeches. From Page 645 to page 825 is Exhibit P-65 (colly) containing
copies of the magazines and other literature issued by SIMI in which
anti-India and anti-Russia comments are contained with .cﬂticism of idol
worship. He deposed in regard to certain pamphlets and admitted in his
cross-examination that they had not succeeded in tracing out the
printers/publishers of the said pamphlets. He denied that he was making.l
a false statement. PW-29 Shri Santosh Pathak, S.D.O.P. prover ~
affidavit Ex.P-6€ und the documents Ex.P-67 (colly). In his af i
Ex.P-66, he stated that SIMI members/activists believe in **~had” and
treat non-Muslims as “Kafirs”. They do not believe in the Constitation
of India and oppose ideal worship. He also stated that in- spite of strict
surveillance ahd van, SIMI activists were continuing with their activities
sec:etly. In his cross-examinaﬁbn, he stated that on the basis of
imcll_igepoc repons;, documents recovered from the accused and
confessions made by them, it was clear that the accused were having
connections with SIML He stated that the activities of SIMI were quite
secret and clandestine and as such, no list of its members was available.
PW-30 Shri Avinash Singh, D.S.P., proved his affidavit

Ex.P-68 and the documents Ex.P-69 (colly). In his affidavit Ex.P-68, he
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‘not only corroborated other witnesses regarding the aims and objects of
SIML but also gave details of the cases registered against SIMI activists.
in his cross-examination, he stated tiat since he is working as Dejmty
Superintendent of Police in Special Branch, Bhopal, he has persoﬁal
knowledge about SIMI éctivists and he knows the names of most of

- them. He stated that he isina position 1o idénlify also most of them as. |
he is continuously monitoring them. He admitied that at present, SIMI
has no office in Bhopal but before the imposition of ban, they had an
office in Bhopal. PW-31 Shri Ravi Shanker shuﬂa/ DS.P., proved his.
affidavit P-70 and the. documents Ex.P-71 (colly). In his affidavit, he
also stated that SIMI activists are stll active in spite of ban. He also
deposed about their aims and objects and stated that they have no faith in
the Cbnstitution of India. Tﬁey are also propagating “Jﬁhad”f He gave
details of various cases registered against SIMI activists in District
Indore. Some of these cases were registered on 6.10.2001, 18.10.2001

- which shows that even after imposition 6t' ban, the SIMI activists were
continuing with unlawful activities,. He placed on record coples of
certain pamphiets also in Ex.P-71 (colly)‘,{md by SIMI, which
condemned demolition of Babri Masjid and .procisimed that Mustims
were b&ng subjected to various atrocities. The pamphlets on-ppgﬁ 1071
of Bx.P-71 (colly) cugolized “Talibans”. In his cross-cxamination, e

statéd that they could not recover any list of SIMI activists/members. He
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denied that his affidavit is false. PW-32 Shri Mancj Kumar Srivastava,
D.S.P., pmved his affidavit Ex.P-72 and the documents Ex.P-73 (colly).
In his cross-examination, he stated that on the basis of the records, he has
stated that the accused mentioned in his affidavit were connected with
SIML |

PW-33 Shri Aditya Dubey, Assit Inspector General of
Police, proved his affidavit Ex.P-74 and a list of cases Bx.P-75 registercd
in the State of Madilya Pradesh against SIMI activists/members after the
imposition of ban on 27.9.2001. In his affidavit, he deposed that SIMI
activists do not believe in the Constitution of India and want to rule the
country according to Islam. They do not consider Kashmir to be a part of
India. They do ot believe in idol worship and they try to create hatred
between different religious groups. He also stated that the people were
by and large afraid of them and reluctant to come forward and depose
against them. According o him, actions of SIMI are a threat to national
mtchity and communal harmony 6t' the country. He also stated that the
SIMI activists Were somewhat under control because of the ban and
continucus surveillance but still,' they were éonducting their activitics ina
clandestine manner.  He also stated that they were irying to re-group
themselves under different names, one of which was “Tehrique-
Khilafat”. Ex.P-75 contains a list of 48 cases registered against SIMI

activists under the Unlawful Activities (Prevention) Act, 1967 after the
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_ imposition of ban on SIML. In his cms—examination, he stated that he

had information about some persons, who were conuollinglrunnmg
“Tehrique-Khilafat” but in public interest, he was not willing tqdisclosc
their names. In the list Bxhibit P-75 filed by him, there was one FIR
registéred in January, 2003 and the c_asé;‘me#tionéd therein were the only
cases regisiered in the state of Madhya Pradesh afier the imposition of
first'ban on SIML He also stated that the cases against SIMI activists
- were registered only after satisfaction that they were SIMI activists.
_- No witness was produced by SIMI at Bhopal also, nor
anybody from puﬁic came forward to make a statement.
Another sitting  of .thc Tribunal was held at Pune,

~ Maharashtra, for'recording the statements of the witnesses from the State

of Maharashtra. PW-34 D}.Dhyancshwar Sadashiv Chavan, Assistant

Commissioner of Police, Crime Branch and Sepcial Branch, Aurangabad,

Maharashtra proved his affidavit Ex.P-76 and the documents Ex.P-77.

He also tendered in evidence the affidavit ExP-77 of Shri Vikram,
Inspector of f’olioe_, P.S. City Chowk, Aurangabad and Ex.P-79 of
' Mr.Ambadas B.Pote, Assit. Commissioner of Police, Mumbai. He also
placed on record the documents Exs.P-78 and P-80(colly). In Ex.P-76, P-
77 and P-79, the three Police Officers have given dgtails. of the cases
| registered against SIMI activists after imposition o.t' ban. They also stated

about the activities of SIMI members, who were trying to create hatred
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between Hindus and Muslims and create law and order problems. The

CR.No.153/2002 registered at Jinsi P.S. was under Sections 153-A, 120--

B IPC read witﬁ Section 10 of the Unlawful Activities (Prevention)Act,
1967. This case was merged with CR.No.156/2002, which was in
connection with a bomb blast on,2.12.2002 in which two persons were
lled and 49 persons were inured  On 27122002, accused
DrMohammed Abdul Matin Abdul Basit was arested. POTA was
invoked. In the course of interrogations, he disclosed that he was a.
fartner of M/s. Pragma Soft Technologies, Aurangabad and he and his
partners were running this Company for SIMI activists, The office of
M/s.Pragma Soft Technologies was ﬁdcd on 28.12.2002. Computer
sets, CDs, floppies, hard disks, photographs etc. were recovered, which

revealed pictures of Godhara incident/riots and included appeal to

Muslims to come together and declare “Jehad” against Hindus and India.

The accused arrested in this case were activists of SIMIL, who were
éd;rocaﬁng Islamic fundamentalism and creating hatred between Hindus
and Muslims. The details of the articles seized from M/s. Pragma Soft
Technologies are contéined in Panchnama, which is on page i41 of Ex.P-
80 (colly). Floppy No.12, which was recovered, contained scenes of the
blowing of World Trade Centre at U.S.A. and out of 30 CDs, CDs No.22,
23 and 24 contained material for creating hatred in the minds of Muslim

youth against Hindus.  In his cross-examination by learned counsel for

R
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the SIML, he stated that prior to imposition of ban in the year 2001, SIMI
was having its office at Murmura Masjid, Chilipura, Aurangabad. They
had no official list of SIMI members. The cases registered at P.S.
Aurangabad were still pending. He had no document in regard to the
illegal transfer of funds to SIMI but thls information was received by him
through sources and interrogations of the accused. He denied that he was
deposing falsely. o

PW-35 Shri 5.S.Deshmukh, Inspector of Police, Crime
Branch, Amrawati, Maharashtra proved his affidavi: Ex.P-81 and the
documents Ex.P-82 (colly). In his affidavit, he stated thafafter the ban
imposed on 27.9.2001, they had asked their staffers t6 keep secret watch

on the activities of the accused Mujahtd Sadiqui and Anish Ahmed

Shafiullah Khan, both of whom were active members of SIMI ’}The .
reports came that they ﬁcne still creating communai disharmony. Cases
were registered against them. Newspaper articles supporting Osama B
Ladcn as well as SIMI were published in an Urdu daily neﬁrspapcrand
accordingly, the printer and publisher thereof were challaned. He added
that SIMI activists propagated self determination in Punjab and Kashmir
and they also propagated “Jehad”.  In his cross-examination, he stated
that by right of self-determination as mentioned in his affidavit, hcmnt

- that SIMI activists do not consider Kashmir as pan of India; In answer

to a question by leamed counsel for SIMI, be stated that SIMI activists

1257 GI/04—5
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propagate brcak up of Kashmir from India and in that sense, they use the
word “self-determination” or “secession”. He denied the sﬁggestion that
he was deposing falsely with a view to support the Centr:il Government.
No other question was put to him. PW-36 Shri Motilal Nagesh Chavan,
Asstt. Inspector of Police, Special Branch;L CID, Sholepur City,
Maharashtra proved his own affidavit Ex.P-83 and the affidavits Ex.P-84,
P-86, P88, P-90, P-92, P-94 of other Police Officers, who were his
colleagnes. He identified the signatures of those Officers on their
respective affidavits. He also proved on record the true copies of the
documents attached with those affidavits. In these affidavits, details of
the cases registered under Unlawful ‘Activities (Prevention) Act, 1967

after 27.9.2001, were given. PW-36 specifically stated that the SIMI

activists keep close touch with different militant Organizations and obtain
funds also from illegal sources. In his cross-examination, he stated ﬁlat
he was not an Investigating Officer in any of the cases against SIMI
activists as he was a Nodal Officer only. He had not maintaiﬁed any
record of the SIMI activists/members in his area. He denied that he was
deposing falsely with a view to suppost Central Govemment.
PW-37 Shri Achyut Shamrso Pawal, Superintendent of
Police, Camp Division, Malegaon, Nasik, Maharashtra proved his_own
affidavit Ex.P-100 and the affidavits Ex.P-101, P-102, P-105, P-107, P-

109, P-111 and P-112, which were signed and tiﬁed bv his colleagues.
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He identified their signatures on their respective affidavits. He also
‘proved on record the docﬁments attached with affidavits, which weni true
oopids of the official documents. This witness was controlling and
supervising the communal affairs in Malegaon City. He stated that after
imposition of ban, several cases were registcred against the activists of
SIMI and gave details thereof. ‘He also stated that because of the control
and regular surveillance, the activities _of SIMI were compamtiirely under
control but added that SIMI activists were still in touch with different
militant Organizafions and were propagating right of seif determination
in Punjab and Kashmir. In his cross-examination, he stated that SIMI
‘had no office in the area of P.S. Malegaon but added that after the
imposition of ban, SIMI activists had gone underground. He admitted
 that slong with this affidavit, copies of seized posters had not been filed.
Learned Additionsl Solicitor Genersl, however, pointed out that the
copies of these posters were produced before the Tribunal in the first
Inquiry and the same have been produced with the charge sheet.  He
denied that he was deposing falsely with a view to support Central
Govenment.  PW-38 Shri Devidas Gajanan Kale, Asstt. Police .
Inspector, P.S. Bhingar Camp, Ahmed Nagar, Maherashtra proved his
offidavit Bx.P-115 and the documents Ex.P-116(colly). In his affidavit,
he%also gave details of the activitics of SIML  In his cross-examination,

" he stated that he had never seen the list of members of SIMI and he did




36 - THE GAZETTE OF INDIA : EXTRAORDINARY [ParT H—SEC. 3(ii)]

not know as to whether there was or not any office of SIMI in Ahmed
Nagar prior to the imposition of banx PW-39 Shri Tejbahadur, Sub-
Divisional Police Officer, Chalisgaon, Dist. Jalgaon, Maharashtra proved-
his own affidavit Ex.P-117 and the affidavils of his colleagues Exhibits
P-118, P20, P-122, P-125, P-127 and P-129. He identified the
signatures of his colleagues on their respective affidavits as he had seen
them signing many times. In all these affidavits, the Police Officers havc‘
deposed about the cases against SIMI acﬁvists and their continuing
untawful activities. They have also stated that had the ban not been
there, the SIMI activists would have created more problems in |
country. In his cross-examination, he stated that he ha& a list of acti:

of SIMI and he knew them also. He had, however, not filed that list
before the Tribunal. He denied that he was deposing falsely with a view
to support Central Government. PW-40 Shri Chhagan, Inspector of
Police, P.S. Shirpur, Maharashtra proved his affidavit Ex.P-131 in which,
he referred to CR.NO.103/2001 undér Unlawful Activities (Prevention)
Act, 1967 registered on 28" September, 2001 with Shirpur Police Station. .
In the said case, two receipts of the Maharashtra Zone of SIMI from the
personal search of the accused Sheikh Rafik Shaikh‘ Rashid and one post
card with a remark of SIMI and agenda of SIMI written in Urdu from the
personal search of accused Abdul Kayyum Husein Shah, were recovered.

The case was still pending. However, the receipts recovered from the
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accused were of the year 1997 and Sepiember, 2000, i, before the

imposition of ban. He stated that he had never come across a list -
maintained by SIMI regarding its members. : '

PW-41 Shri Dattatreya, Asstt. Commissioner of Police,
" Crime Branch, Sholapur Ciiy, Maharashtra proved his affidavit Ex.P-133 |
and P-134 and the documents Ex.P-135/(colly) and P-136(colly). In his
affidavit Ex.P-133, he had stated that a case under Sdctioﬁ 4,5 & 6 of the
Explosives Act, 1908 was registered at Solapur City on 8.8.2003 and on
18.8.2003, Sections 3.4, & 5 of POTA were also added. He gave details
of the case as to how three accused were found designing “Suth Bombs”™
and were found in possession qf's “Sutfi Bombs” and material for
manufacturing bornbs. - He also gave ‘details of case CR.NO.3142/2003
under different Sections of the Explosive Substances Act, 1908 and stated
that on 14.8.2003, from the house ‘of accused Anwar Hussain Gulab
Hussain Sheikh, one “Aawaan form”: was sdzcd, which contained a
‘pledge of SIMI Organization. The accused made confessions under
Section 32 of ijevention of Terrorism Act, 2002 and admitbd- that they
were SIMI activists and their ultimate aim was spread of terrorism. CDs
were also recovered containing provocative speeches of Maulana Azhar
- Masood, the terforist leader of Jaish-E-Mohammed. When it was cloar
that these p;:rs'bn‘s were SIMI activists, Sectibﬁs 10 and 13 of the

- Unlawful Activities (Prevention) Act, 1967 were also added. In his
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cross-examination, he stated that he was the Investigating Officer in
CR No3 14272003 and had found that the sccused involved in this case
wﬂ'eGlMI activists. - He added that they had seized membership forms
of accused Ibrahim Momin in regard to his admission to SIMI, which was
on page 57 of Bx.P-135. It contained the name and address of accused
Mohammad Ibrahim Momin and contained his signatures on the pledge
to join SIML. He admitted that this document was not bearing the
signatures of the President or any office bearer of SIML. He, however,
added that this form was seized by them from the house of main accused
Anwar Hussain Sheikh.

PW-42 Shri Uttam, Inspector of Police, Vigilanoe Cell, Cast
Certificate Verification, Arurangabad, Maharashtra proved his affidavit
Ex.P-137 and the documents Ex.P-138. He was a Police llnspectar
attached - with ‘Ambéjogai Police Station, Maharashira and was
Investigating Officer in CR.No.71/2001 under Section 10 of the Unlawful
Activities (Prevention) Act, 1967 regis;crcd on 28.9.2001. He admitted
in his cross-examination that after September, 2003, no fresh case had
been registered agéinst any SIMI activist but stated that SIMI activists
were indulging in their activities secretly and people were afraid of them.
He also stated that the earlier cases registered against the accused were

still pending and no trial had so far ended in conviction.



[ = 3(id) )’ IR AT : ST

PW-43 i’m Sub-Divisional Police Officer, Nanded

 (Rural), Distt. Nandod, Miharashtra proved on ecord his affidavit Ex.P-

* 139 and the affidavits of his colleagues Exhibits P-140, P-142 and P-144.
He identified the siglnatux,e;s'm their respective affidavits as he had seen
thego signing many times. He also placed on record the documents
attached with the affidavits. In his affidavit Ex.P-139, this witness gave
details of the cases registered after the imposition of first ban on SIMI
and stated that SIMI activists were siill contimuing with illegal activities
secretly. In his cross-examination, he stated that he had not read the
Constitution of SIMI as they had none. He also admitted that no case had
been registered after Sepicmber, 2003 against any SIMI activist. He,

however, added that they were under control because of surveillance.

PW-44 Shri Gangadhar, Police Inspector, Distt. Spl.Branch, Maharashtre,
‘proved his own affidavit'Ex.P-146 and the affidavits of his colleagues
Exhibits P-147 & P-149. In his affidavit, he also stated that SIMI

activists were still indulging in unlawful activitics and were operating

secrefly. In his cross-examination, he admitted that no case had been

~ registered against SIMI activists afier Sepiember, 2003 and added that

they were indulging in their activities secredly. He stated that the cases
- mentioned in his affidavit were still pending trial.  PW-45 Shri
Kashinath Laxmanrao Marwalikar, 5.D.P.0. of Police, Basmat Division,

Distt. Hingoli, Maharashtra placed on record his own affidavit Ex.P-151

e gy
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and the affidavit of his colleague Ex.P-1. fhese affidavits, it was
stated that SIMI activists were still indulging in uniawful activities.
However, in his cross-examination, this witness stated that no case had
been registered against any SIMI activist afier September, 2003.

PW-46 Shri Nitin Prabhakar Lohar, Sub-Divisional Police
Officer, City Division Akola, Maharashira, proved his affidavit Ex.P-154
and the affidavits of his colleagues Exhibits, P-155, P-157, P-158, P-159,
P-163 & P-165. He identified the signatures of his colleagues on their
respective affidavits as.he had seen them signing many times. In all these
affidavits, PW-46 and his colleagues had given details of the cases
rcg_iétered against different aécuséd after the imposition of first ban on
SIMI on 27" Septeber, 2001, PW-46 specifically referred to an accused
Amin Rana, who was arrested in Crime No.3177/2001 dated 17.12.2001
and stated that he was an active member of SLMI and has assaulied two
Hindus saying thai call for “Jehad” was being given and had been making
provocative spoeches, which were capable of bréaking riots between -
Hindus aﬁd Muslims. The criminal case was still pending against him.
PW-46 gave details of some more cases in which SIMI activists were
involved. He also stated that these SIMI activists propagate self
determination in Punjab and Kashmir and advocaie Pan Islamic
'Fundamentalism. He also stated that they wére obtaining funds from

i.i_llcgal. sources and were in close touch with different militant
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organizations. It is worth mentioning that hardly any cross-examination
was carried out to show that he was deposing falsely. A bald suggéslion
was given to him that he was deposing falsely with a view to support the
Central Government. The only other question put to him was that no
case had been registered against SIMI activists after September, 2003.

PW-47 Shri Martand Nanarao Patil, Inspector of Police, atiached to

‘Wasim Police Station, distt. Wasim, Maharashtra, proved his affidavit

Ex.P-167 and the documents Ex.P-168(colly). He also gave details of a

case registered on 28" September, 2001 against a SIMI worker and

~deposed that even after imposition of the first ban, the SIMI activists are

propagating right of self-detenmination in Punjab and Kasmnir and tried
to spread hatred between Hindus and Muslims. He admitted that no case
had been registered after Sepiember, 2003 again.st any SIMI activist but
stated that they havé been recording secret informations in the dossiers,
which are confidential. ' - |

_ PW-48 Shri Sunil Devidas Kadasne, Sub-Divisional Police
Oﬁioef,-City'Divisién Malkapur, Distt. Buldana, Maharashtra, proved his

own affidavit Ex.P-169 and the affidavits of some of his colieagues

‘Exhibits P-170, P-172, P-174, P-176, P-178, P-180 and P-182. He

identified the signatures of his colleagues oh their respective affidavits as

he had seen them signing many times.  He g-ove,d on record the

documents attached with those affidavits. In his own a_fﬁdavit Ex.P-169,
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he gave details of different cases registered against SIMI activists afier
the imposition of first ban and added that SIMI activists propagate right
of self—deterﬁlination in Punjab & Kashmir and they call non-Muslims
“Kafirs”. He stated that even after the initial ban imposed on 27.9.2001,

the SIMI activists were indulging in activities, which create communal |

disharmony, communal hatred and a threat to national integrity. In his

cross-examination, he admitted that no case had been registered against

any SIMI activist after September, 2003 but stated that it was mainly on
account of their surveillance. He denied the suggestion that he was
deposing falsely with a view 1o support the ban on SIML

'PW-49 Shri Dayaram Bal Singh Chavan, Sub-Divisional
Police Officer, Vani Distt. Yavatmal City, Maharashtra proved his
affidavit Ex.P-184 and the affidavits of his colleagues Exhibits P-185, P-
187, P-189, P-191, P-192and P-195. He identified the signatures of his
colleagues on their respective affidavits as he had seen them signing
many times. He proved on record thc documents attached with the
affidavits. He admitted in his cross-examination that after September,
2003, no case had been registered against any SIMI activist. He,
however, stated that it was on account of their surveillance and also
added that they have been recording secret informations regarding them
in their dossiers. PW-50 Shri Manish Vithal Ajinkya, Assistant

Commissioner of Police, Kalwa Division, Thane, Maharashtra, proved



[ MM I —os 3(ii) ] T T TG 2 SR

43

his affidavit Ex.P-187 and the affidavits of his colleagues Exhibits P-198,
P-201, P-203 and P-205. Hé identified the signatures of his colleagnes
on their respective affidavits as he had seen them signing many times. In
his cross-examination, he admitted that no. case had been registered
against any SIMI activist after September, 2003. He denied that both the
cases registered at Thane had ended in acquittal. He stated that he had
read the Constitution of SIMi according to which the membership of a
person comes to an end when he attains the age of 38, H;, however,
volunteered that such persons continue to work for SIMI thereafter also'.
He admitted that the age of accused Mohd. Aziz Mohd. Baksh Qureshi,
who was in CR.N0.211/2001, was about 60 years. |
PW-51 Shri Waman Mahaduji Turukmane, Under Secretary,
Government of Maharashtra, Home Dcﬁartment, Mantralaya, Mumbai,
“proved ‘his - affidavit BEx.P-207 and the public notice issued regarding
sitting of the Tribunal Ex.P-208 (colly). PW-52 Shri Chandrakant,
Police Inspector, altached to Wardha City Police Siation, Wardha,
Maharashtra proved his affidavit Ex.P-209 and the documents Ex.P-210
(colly). In his affidavit, he stated that after the first ban on SIMI on

27.9.2001, they had asked their staffers to keep secret watch on the

activities of the accused mentioned in his affidavit and it was found that

they were still indulging in illegal activities and were members of SIML

A raid was conducted. In the house search of accused Sayyad Mushtaq
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Ali, ﬁa;of SIMI, Banner of SIMI, Pamp};lets, Books, Poster of Osama
Bin Laden came to be seized. He aiso stated that these accused propagate
self determination in Punjab and Kashmir and aiso propagate “Jehad”,
Their object is to create hatred between Hindus and Mustims and destroy
naticnal integrity. In his cross-cxamination, he admitted that afier
September, 2003, no case had been registered against any SIMI activisL.
PW-53 Shri Vasant Champatrao Sayam, Police Inspector
attached to Police Station Hinganghat, Maharashtra, proved his affidavit
Ex.P-211 and P-212 in which, details of the cases against SIMI aciivists
were given. He also adinitwa that afier September, 2003, no cuse har
been registered against «ny SI3I1 activist but stated that the SIMI aciivis:
were under conﬁol due to their surveillance. PW-54 Shri Sura; “hor
Ramshankar Choubey. Police Sub-Inspector, attached to Crime Brzs h.
Amravati, Maharashtra, PW-55 Shri Sudam Sadhu Rakhapasare, Police
Inspector, attached to Katvar Ruilway Police Station, Mumbai Railway,
PW-56 Shri Nivrutti Kushabhau Murade, Padgha Police Station, Thane,
Maharashtra and P’W-S’I Shri Sudhir Anantrao Beknalkar‘ Assistant
Inspector of Police, attached to I;iuﬁa, Police Station, Mumbai,
Maharashtra, depesed on the lines of PW-53 Shri Vasant Champatrao
Sayeﬁn and proved their affidavits. Their examination-in-chief and cross-

¢Xamination was almost identical to that of PW-53.
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PW-58 Mrs. Supriya Patil Yadav, Deputy Commissioner of
* Police (Security), SID, Mumbai, Maharashtra, proved her affidavit Ex.P-
223 and stated that afler taking over as DCP (Security) in Seprcmber;
2003, she had found lhat the ‘activities of SIMI were still continuing
secretly and causing lot of Law and order problems. She stated that they
ry to disturb communal harmony and were still distributing pamphlets

surreptitiously. She had found that SIMI had connections with terrorist

groups like Lashkar-E-Toeba and Al-Qaeda and were collecting funds

from foreign countries. She added that if ban on SIMI is lifted, they
would come out openly and threatcn_national integrity. In her affidavit,
she had given details of varioﬁs cases registered against SIMI activists
after September, 2003 and stated that some of the SIMI activists were
making statements that Osama Bin Laden should send his forces to India
to teach a lesson to Indians. They were also saying that Osama Bin
Laden will destroy all non-Muslim c'ountﬁes and bring Muslim regime all

over the world and green flags would be hoisted all over.  She also

referred 1o a CR case No.3010/2003, which was registered at Thane

Nagar PS. under Sections 10, 13 & 15 of Unlawful Activities
(Prevention) A-ct, 1967. She stated that from the search of accused Sahid
Ismail Narekar and Anis Ismail Narekar, a map of India was recovered in
which Kashmir was shown as part of Pakistan‘. Reoc‘ipts. of SIMI

membership and othcf documents were also recovered.
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In the Tribunal's sitting at Udaipur, Rajasthan, PW-59 to
PW-69 were examined. PW-59 Shri Vinod Singh, A.8.1. P.5. City
Kotwali, Bikaner, Rajasthan tendered his affidavit Ex.P-224 as his
examination-in-chief and the documents Ex.P-225 (colly). In his
affidavit Ex_P-224, he mentioned about an FIR registered on 29.9.2001 at
Bikaner, Rajasthan, under Section 10 of the Unlawful Activities
(Prevention) Act, 1967. This FIR was registered against one Mohd.
Rasid Shekh, President of SIMI at Bikaner. He aiso stated that SIMI
activists propagate self determination in Punjab and Kashmir and create
hatred bet\;vccn Hindus and Muslims to damage the secular fabric of
society and destroy national integration. In his cross-examination, he
admitted that the investigation of this case was handed over to him at a
later stage and he was not present at the time of the recovery from the
accused. He also could not say as to whether the pamphlets recovered
from the said accused was printed prior to 27.9.2001 or ‘thereaftcr. He
had not taken into possession any records to show that Mohd. Rasid
Shekh was the President of Bikaner Unit of SIMI. He also stated that
there was no record regarding secret informations and surveillance as
these are secret tﬁatters.

PW-60 Shri Naresh Chita, Deputy S.P., RAC II Bat., Distt.
Kota, Rajasthan proved his affidavit Ex.P-226 and the documents Ex.P-

227 (coily). He deposed about a case registered at District JThalawar,
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Rajasthan on 728.9.2001 under Section. 10/13 of the Act as well as 153-A
IPC against one Zakir Ra;a, who had distributed certain
.pamphlets/posters of SIML Somr;, pamphlets were also recovered from
him. He also stated that the SIMI activists propagate right of self
determination in Punjab and Kashmir. The pamphlet recovered from the
pocket of the accused is on Page-135 of Bx.P-227 (colly) which was
calling people to join SIMI in spite of the fact that it had been banned.
In his cross-examination, this witness admitted that they couid not seize
any record to show that accused Zakir Raza Qureshi was a member of
SIMI aﬁ:d they also could not find out as to who had got these pamphlets
printed and on what date. However, the posters mentioned in his
afﬁdévit were found pasted on the walls of Tek-Wali Masjid. He stated
that by 27.9.2001, lhey have received a copy of the Gazette Notification.
He also stated that the pamphiets recovered from the accused showed that
the accused was propagating right of self determination in Punjab and
. Kashmir and was also advocating “Jehad™.

PW-61 Shri Om Prakash, Inspector of Police, P.S.Sewar,
Distt. Bharatpur, Rajasthan aiso proved his affidavit Ex.P-228 and the
documents Ex.P-229 (colly). He deposed about a case registered under
Section 10/13 of the Act on 5.10.2001 against accused Harun Rashid and
Anwar Ahmad, who were activists/office bearers of SIMI. These

accused were arrested while they were addre=sing a meeting at Jama
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Masjid, Wazirpur in which, they were advocating and propagating Pan
Islamic Fundamentalism and using derogatiﬁe language for Hindu
Deities. In his cross-examination, he, however, stated th‘ét he had not
seen the accused making speeches or propagating Pro-Islamic
Fundamentalism as investigation of this case was handed over to him ata
subsequent slage; He had sworn this affidavit oﬁ the basis of the records
of the case. He could not seize any documents to show that the accused
were members of SIML H(_)wevér, a perusal of the FIR and other
documents, which are oh page 143 to 149 of the file, regarding this case,
show that the accused were making speeches against ban on SIMI and
as;king for funds for it. This witness denied the s;zggestion that he was
deposing falsely under the pressure of Central Government. )

PW-62 Shri Ram Gopal, A.S.L, Police Lines, Distt. Baran,
Rajasthan proved his affidavit Ex.P-230 and the documents BEx.P-231
(colly) He deposed about a case registered on 5.10.2001 at PS Siswali,
Distt. Baran in which one Mohamined Sh;arif was glresled Whik: he was
explaining  to gathering, the principles and objects of banned
organization SIMI and was provocating the people against the ban. In his
cross-examination, he stated that no such meeting had come to his notice
after 5.10.2001 as such meetings are held secretly. He stated that the

‘speech of Mohd. Sharif was not tape recorded or video recarded. Hehad -
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not seen the records to show that accused Mohd. Sharif was a member of
SIML |

PW-63 Shri Banshidhar, S.L. of Police, Dausa Police Lines,
Distt. Dausa, Rajasthan proved his affidavit Ex.P-232 and the documents
Ex.P$_233 (colly). He -dci)osed about a case registered on 28.9.2001 when
the office of SIMI at Talab Para, within the jurisdiction of Kotwali Baran
was raided and it was found that Abdul Matin, President and Mohd. Ilias,
Secretary of the banned organization SIMI were propagating principles of
SIMIL. In his cross-examination, he stated that he had investigated the
case subsequently and he was not present at the time of raid. He also
stated that he has no records to show that Abdul Matin and Mohd. Ilias
were the office bearers of SIML He denied that he was making a false
statement. PW-64 Shri Bhagat Singh, S.L, Police Lines Baran, Distt.
Baran, Rajasthan proved his affidavit Ex.P-234 and the documents Ex.P-
235 (colly). He deposed about a case registered on 2.10.2001 at P.S.
Chabra, Distt. Baran in which Shekh Ikbal Kaji, an active member of
SIMI was arrested while he was propagating the aims and objects of
SIMI. He stated that SIMI activists propagate self determination in
Punjab and Kashmir and call non-Muslims “Kafirs” and say that they
have no right to exist. He had also not joined the raiding party and
investigated the case subsequently. He had not seized any feoords to

shown that Shekh Ikbal Kaji was a member of SIML. PW-65 Shri

1257 GI/04-—7
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Rajendra Ojha, P.S. Sardarpura, Jodhpur, Rajasthan proved his affidavit
Ex.P-236 and the documents Ex.P-237 (colly). He deposed about an FIR
registered at P.S. Ufiyog Nagar, Distt. Kota Rajasthan on 18.10.2001 in
which accused Sabirudeen was arrested while disptaying a poster of SIMI
on the wall of his shop. In the search, more posters were found from his
shop in which two guns crossing each other and some other objeciioﬁable
material was recovered. This witness had partly investigated the case.
He stated that SIMI activists were comparatively under control because
of the ban and swveillance on them. He also stated that they were in
touch with certain militant organizations. The copy of the poster
recovered in this case has been placed on Page-397 of Ex.P-237 (colly)
and its translation is on Page-399. In his cross-eXamination, this witness
admitted that he couid not find out as to when and by whom this poster
was printed. He also could not find out as 1o on what date and on what
~ time this poster had been pasted.

PW-66 Shri Jeet Ram, S.L, P.S. Panchauri, Distt. Nagaur,
Rajasthan proved his affidavit Ex.P-238 and the documents Ex.P-239
(colly). He deposed about an FIR registered on 29.9.2001 at P.S. Kote
Gate, Bikaner. In this case, one Niyamat Ali, a President of SIMI at
Bikaner ‘was. arrested and from him,- some unlawful literature and
pamphlets of SIMI were recovered. This witness had investigated the

case after the registration of the case.  The copies of the documents
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recovered from the accused consisted of one admission form and a

proforma of receipt for receiving donations, which are on Page-451 and
Page-453. In his cross-examination, this witness stated that the papers
recovered from the accused showed that he was an activist of SIML
However, no other record coutd be found to show that he was an énrolled
member of SIML. He also could not say as to whether the pamphlets
recovered from the accused were printed prior to September, 2001 or
thereafies, | |

PW-67 Shri Manish Agarwal, Deputy S.P., Circle Girwa,
Distt. Udaipur, Rajasthan, proved his affidavit Ex.P-240 and the
documents Ex.P-241 (coily). He deposed about a case registered on
29.9.2001 against Dr.Mohammed Hasan, who was actively participating
in the activities of SIMI as its Zonal President. He also stated that SIMI
propagates self determination in Punjab & Kashmir and obtains fﬁnds
from iilegal sources. They spread communal hatred. In his cross-
examination, he admitted that nothing incriminating was recovered from
pérsohal search of Dr. Mohammad Hasan but incﬁminat'mg material was
recovered ffom his residential houses at Saran and Jodhpur. He also
stated that prior to 27.9.2001, this accused was on official duty but after
27.9.2001, he 1eft his headquarter without any sanctioned leave. He did
not know that this accused had been reinstated under the arders of High

Court. He, however, admitted that the trial of the case had been stayed
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by the High Court. He stated that the facts mentioned in para 5 of his
affidavit were on the basis of intelligence reports and secret sources. He
stated that they do not make entries in regard to such informations in the
daily diary as they are secret and sensitive in nature and recording themof
is not in public interest. |

- PW-68 Shri Khema Ram, S.l. of Police, P.s. Nasirabad
Sadar, Distt. Azmer, Rajasthan, proved his affidavit Ex.P-242 in which
he deposed about case FIR No.102/2001 registered at Bapawar Kalan
P.S., Kota Rural District on 28.9.2001. This case was régistered when
this witness had seen a pink colour.pamphlet stuck on a wall of Mazjid in
which provocative remarks were made against Hindus and it had been
issued by SIML On enquiry, it was found that accused Yunus had
pasted this pamphlet on the wall. A photocopy of this pamphlet is on
Page -635 and Page-637 of Ex.P-243 (colly). In his cross-examination,
this witness stated that the seizure as well as investigations were
conducted by him. He did not know as to when this pamphlet was
printed or published. He also could not say as to whether it was printed
prior to 27.9.2001 or thereafter. He could not find out as [0' when and by
whom it was printed as the activities of SIMI were secret.  He stated that
accused Yunus was not a recorded member of SIMI but wus a foliower of
SIML He denied the suggestion that he was deposing falsely at the

instance of Central Government.
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PW-69 Shri Pyare Lal, Dy. Superintendent, Special Branch,
CID Headguarter, Jaipur proved his affidavit Ex.P-244 in which he stated
that after the first ban on '27.9.200'1 against SIML, several cases were
registered against the office bearersfactivists of SIML He gave
particulars of these case in his affidavit and gddcd that SIMI activists
propagate right of self determination in Punjab and Kashmir and call all
non-Muslims “Kafirs”, who had no right fo exist. They also use
derogatory langliagc against Hindu Deities and their aim is to establish
Pan Islamic Order in the world. In his cross-examination, he stated that
in none of the cases, final judgement had come so far and all these cases
were registered up to 18.10.2001. He admitted that no case had been
registered thereafter but added that it was for the reason that they were
keeping strict surveillance over SIMI activists, He denied the suggestion
that he was deposing falsely. The affidavit of Shri Abhay Kumar,
District Magistrate, Udaipur, was tendered in evidence to show that a
public notice was issued in regard to the sittings of the Tribunal at
Udaipur. | |

In the sitting of the Tribunal at Ahmedabad, PW-70 Shri
P.S.Parmar, Inspector of Police, Khambhat City P.S., Distt. Anand,
Gujrat proved his affidavit Ex.P-247 and the documents Ex.P-248 (colly).
In his affidavit Ex.P-247, this witness gave details of a case registered at

Karanj P.S. On 30.9.2001 under Unlawful Activities (Prevention) Act,
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1967 when 25-30 persons connected with SIMI had gathered at Old Jama
Masjid with banners eic. Asif Mustafa Husen Shaikh was giving a
speech in which, he was condemning U.S.A. for attack on Osama Bin
Laden and was also criticising the ban imposed by Cenwral Government

on SIML He was inciting people to oppose the ban and even the banners

were to this effect. 11 persons were amresied as others managed to

| escape. They admitted that accused Asif Mustafa Husen Shaikh was a
members of SIMI since 1990. An old card of SIMI was found from
accused Javed Akhtar Munaf Shaikh. This witness stated that had there
been no ban, the SIMI activists would have caused gravé and serious
consequences to the secular fabric and the security of the country. This
witness was not cross-examined as none was present on behalf of SIML
PW.7L Shri M..Pancholi, Police Inspector, Pollice
Headquarters, Anti-Corruption Bureau, G.S., Ahmedabad, proved his

affidavit Ex.P-249 and the documents Ex.P-250 (colly). In his affidavit,

he stated that on 27.12.2001, é secret information was received that SIMI -

activists were planning to conduct a secret meeting at Surat at Rajshree
Hall on the topic of “Promotion of constitutional educaﬁonal provision
for minarities”. Rajshree Hall was booked in the name of Alf Sajid
Mansuri from 27.12.2001 to 29.12.2001 and inquiries revealed that he
was a national level worker of SIML Inquiries from Delhi further

revealed that no organization under the name of All India Minorities

-
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Board exists at the given address in Dethi ;cmd as such, a secarch was
conducted at the Hail on 28.12.2001. 123 persons were found present
there. On search of these persons, literature, pamphlets relating to SIMI
were recovered, some of which were poems eugolising Osama Bin Laden
and praising him for his heroic actions in U.S.A. AnFIR under Sections
3, 10, 13 & 15 of the Act was registered and in the coursc of

investigations, evidence revealed that they were SIMI activists but were

organising a meeting under the cover of All India Minarities Education

Board. It was also revealed that these activists do not consider Kashmir
to be a part of India and they describe militant activities there as freedom

struggle. They do not believe in the Constitution of India and consider

non-believers of Islam as “Kafirs”. This wilness was also not Cross-

examined as none was present on behalf of SIML

PW-72 Shri Jashvantsinh R.Vaghela, Sub-Inspector of

Police, Karelibaug P.S., Vadodara City, Gujrat proved his affidavit Ex.P-

251 and the documents Ex.P-252 (colly). He deposed about the case
CR.N0.27/2002 registered at P.S. Sayajigunj on 4.1.2002.  SIMI
literature was recov;:red from the accused, who were encouraging others
to join SIMI, which was already a banned organization. The names of
the arrested accused were found in the list of members of SIMI found at
Kin out post of Surat DistricL. / Thereafter, litcraﬁuc was n:covered

including a magazine, which was to cause hatred between Hindus and
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Muslims. He also stated that SIMI activists do not consider Kashmir to
be a part of India. This witness was also not cross-examined as none was
present on behalf of SIML
PW-73 Shri Ramanbhai Singaji Bhagora, Asstt.
Commissioner of Police, I/C, Deputy Comm. Int. CID, LB., Gujrat
proved his affidavits Exhibits P-253 & P-254 and the public notice Ex.P-
255. PW-74 Shri AKJain, Joint Secretary, Ministry of Home Affairs,
Government of India proved his affidavit Ex.P-256 along with its
- annexures. He also proved' on record the letter Ex.P-257 signed by Shri
Jag Ram, Deputy Secretary, Ministry of Home Affairs, Government of
India, and the background note Ex.P-258, which was prepared on the
basis of inputs received from the State Governments as well as
intelligence agencies in regard to thé activities of SIMI. He stated that on
the basis of the information received from States and the inputs from
intelligence agencies, the Central Government was of the opinion that
- SIMLI, against whom a ban was already operating, should be banned for a
further period of two years as the unlawful activities of this Association
had not abatéd and it had shown strong propensities to contime to
commit unlawful activities covered under the Act.  He proved on record
the documents Ex.P-259 (colly). He had brought with him the file

comaining secret intelligence reports and inputs which he was willing to

b B L B Lk L ¢ o . . B N
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place before the Tribunal for perusal. This witness wes also not cross-
examined on behalf of SIMI as none was present on its behalf.
PW-75 Shri Hukam Chand, Sub-Inspector of Police, Special

" Cell, Lodi Colony, New Delhi proved his affidavit Bx.P-260 and the

documents Ex.P-261 (colly). In his affidavit Ex.P-260, he stated that he
was an Investigating Officer of case FIR No.13/2002 regisiered at PS.
Special Cell, (5.B.), Lodl Colony, New Delhi, registered on 27.5.2002
under Sections 3,10 & 13 of the Unlawful Activities (Preveation) Act,
1067 and 120-B, 124-A IPC. He also stated that in the course of
investigations when evidence in respect of Prevention of Terrorism Act
came on record, the investigations weve handed over to Shri L.N.Rao,
Assistant Commissioner of Police. He deposed that on 27.5.2002,
Inspector C.B.Sharma of Special Cell, reoeivea informatiorthat two
SIMI activists/members were pasting stickers on the casiern wnll. of
Jamia Millia Islamia Urdu Library upon which DD entry was made and

hereaftcr, in the raid, accused Mohd, Yasin Patel alias Falahi and Mohd. - |

Ashraf Zafri were arrested. Copies of the stickers were found from their

possession also and it was found that these stickers were containing anti-

nation slogens. Some of these stickers were found from the house also of
accused Mohd. Yasin Patel and during their disclosure statements, they
admitted their connections with SIML. They were tried by the designated

Court and were convicted under Section 20 of POTA and 124-A IPC,
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vilnah offences fall within the meaning of unlawful activities. Copy
of the stickers in question has been placed on record and is on page 39 of
Ex.P-261 {colly). This sticker gives a cal! for destroying nationalism and
eatablishing Kilafah. It has been issued by SIMI and the pictures thereon
show a fist in which certain missiles are shown to suggest mutiny. In his
crovs-examination, he admitted that both the accused were convicted
under POTA but not under Unlawful Activities (Prevention) Act, 1967.
He also admitied that he had not come across any list of SIMI members.

PW-76 Shri (.B.Sharma, Inspector of Police, Special Cell,
Lodi Colony, New Dethi proved his affidavit Ex.P-262 and the
documenis Ex.P-263 (colly). In his cross-examination, he admitied that
he was examined before the first Tribunal and in that statement also, he
had referred to FIR No.532/2001, which he had referred to in his affidavit
Fx.P-262. He, however, volunteered that at that time, the case was
under investigation but now, a challan had been filed. He, however, was
made to admit that challan was filed in the Court on 20.12.2001 and he
was examined before the Tribunal in January, 2002. He admitted that he
had never seen any list or register of the membership of SIML.  He
denied the suggestion that he was deposing falsely with a view to support
the Centrai Government.

After the close of evidence by Central Government, the

respondent-Association examined RW- 1 Shri Shahid Badar, its erstwhile
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President. He proved on record his affidavit EX.R/A and stated that this
affidavit along with schedules may be read as his examination-in-chief.
He stated that the reply filed to the show cause notice was filed under his
instructions and Annexure A to thf; said reply was a photocopy of the
Constitution of SIML

In his affidavit, he has stated that the appeal filed against the

order of the Tribunal regarding first ban was pending in the Supreme -

Court. He has stated that the notification issued by the Central
Government is in violation of the decision of the Apex Court in Jamaat-

E-Islami Hind Vs. Union of India reported in (1995) I SCC P-428. The

‘background note and the notification issued by the Central Government

suffer from suppression of material facts and are based on false
staiements. - According to him, SIMI, which was established on
25.2.1977, was a social, culral and religious m’génization for the
welfare of all persona in India.  After re-producing the Constitution, he
has stated that the SIMI's policy has never been to challenge the
territorial integrity of the country nor it has ever incited communal
violence in the country. It has undertaken several social service
programmes in the country including providing relief to the victims of
earthquake in Gujrat. Even on Babri Masjid issue, its role has been very
constructive as it has been saying that since the matter is sub-judice, the

structwre and status quo should be maintained. According to him, SIMI
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has faith in the Constitution of India. He has stated that between
27.9.2001 and 26.9.2003, SIMI has ceased to exist and, therefore, there
was no activity to attract fresh notification under the Act of 196;7-.
Raising various legal pleas, it is stated that the notification issued by the
Central Government is mechanical, without application of mind and
without there being any sufficient cause to issue the same immediately.
He also says that in the last over two years, there has been no incident by
SIML or its erstwhile members, which may fall within the mischief of
Section 2(g) or 2f) of the Act. Many SIMI members have been,
acquitted by the Courts and after the crackdown on SIMI and its

members after the notification of 2001, the work 6‘(‘ SIMI has come to a

' standstill and there has been no activity. Regarding case FIR No.13/2002

registered at P.S. Lodi Colony, New Delhi, he Says that the accused have
been acquitted of the charges of Unlawful Activities (ﬁevention) Act,
1967. He has also given details of some other cases in which the SIMI
activists have been acquitted. He has stated that while issuing the fresh
notification on 26.9.2003, the Central Government has just repeated the
groundsfreasons, which were used for issuing earlier notification dated
27.9.2001 and as such, the subsequent notification is mala fide exercise
of powers. No hearing was given to SIMI before issuing the notification
ocesnticn a1 was aned with ulterfor motive and in an arbitrary

manner. [t is siated that there is no material or unlawful act under
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Section 2(f) and ﬁ(g) of the Act to bring the Association within the ambit
of the Act and as such, the notification in question cannot be sustained.
He has denied that SIMI was in any manner associated with organizations
like Jamaat-E-Istami Hind, Students Islamic Association or World
Association of Muslim Youth. The meaning of “Jehad” is_ stated to be
war against evil and nothing else. It is denied that SIMI is having
connectidns with Hizbul Mujahidin, Lashkar—E;Toeba or other Muslim
terrorist Organizations or that it had ever advocated self-determination in
Kashmir. It is also stated that SIMI believes in the Constitution of India
and has never eugolized Osama Bin Laden, Sheikh Mohd. Yasin or
Gulbudin Hikmatyar. SiMI's involvement in the bomb blasts is also
disputed and it is stated that there is no material on record to connect the
involvement of Abdul Momin in the blast in U.P. It is stated that SIMI
had never issued any pamphiet showing Kashmir not to be part of India
or calling Muslims to fight against Hinduism. It is emphasized that the
Central Government has failed to bring forth any ground to show that
there has been continuity in the alleged unlawful activities of SIML
Along with the affidavit, schedules are filed to show the status of cases
in which the accused have been acquitted or have died, the list of cases
in which the Government of India has not given prior sanction for
prosecution, the list of cases which are pending, the list of cases which

wete Jdealt with by the previous Tribunal.
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In his cross-examination by learned ASG he has admitted
that he had appeared as a witness before the previous Tribunal also. He
is unable to say anything about the seizure of bocks of accounts and
records of SIMI by the Police pleading that all their offices have been
sealed. He does not know as to whether their bank accounts have been

attached or not. He admits that he has not issued any press release to say

that after the ban, SIMI has been dissolved or its activities have been

suspended. He volunteered to say that he has been saying so but his
statement was never printed anywhere since he was in custody soon after
the imposition of first ban. He admiis that they have not made any

application to the Central Government under sub-Clause(2) of Section 6.

.of the Act for cancelling the notification under Section 3 of the Act on

the ground that they have suspended their activities. He has denied the
suggestion that even after the ban, he has been running SIMI and trying:
to increase the propensity of its activities. He has denied that they were
receiving any donations or gifts from a foreign country. However, he
could not tell the name of any person, friend or relation who had given
him financial support for fighting the litigation. He is not in a position to.

produce any literature or pamphlet or magazine in which he had

condemned the ferrorism or cecessionist demands in Kashmir. He is not

in a position to give the date or month of the magazine in which he had.

issued an atticle suggesting that the solution to Babri Masjid dispute
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could be through peaceful talks. He could not give the dates or exact

places where relief camps were held in Gujrat after the earthquake nor

could he produce ény document to show that such relief camps were held.

About Yasin Patel, Abdul Mobin, Mohd. Kaleen Akhtar, Hasan Ahmed,

Mohd. Shamshuddin, Shah Alam Mehboob Bashi, Ahmed Akhtar, Abdul

Muneed and Shamim Ul Islam Manzoor, he is not in a position to say
with certainty as to whether they are SIMI members or not. He does not

know that these persons are facing prosecutions as members of SIMI for

being engaged in unlawful activities. He has denied the suggestion that

the unlawful activities of SIMI are still continuing.

1 have heard Shri K.K.Sud, learned Additional Solicitor
General of India and Shri Siddharth Luthra for the respondent-
Association. | have gone through their written submissions as well as
records. The documents/records copies of which were not supplied to
Association in public interest were also réquisitio‘ned and perused by me.

The gazette notification No.5.0.1113(E) dated 26.9.2003
issued by the Central Govemment under Section 3 of the Unlawful

Activities (Prevention) Act, 1967 reads as under :

“S.0.1113(E) — Whereas the Students Islamic Movement of
India (hereinafter referred to as the SIMI) has been indulging

in activities which are prejudicial to the security of the country

——
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and have the potential of disturbing peace and communal

harmony and disrupting the secular fabric of the country;

And whereas the Central Government is of the opinion that :

{i) SIMI is in close touch with militant outfits and is
supperting extremism and militancy in Punjab, Jammu and
Kuashmir and elsewhere; ‘ ,

(i) SIMI supports claims for the secession of a part of
the Indian territory from the Union, supports groups fighting
for this purpose, and is thus questioning the territorial

integrity of India;
(iii) SIMI is working for an International Islamic Order;

(iv) during Ikhwan conferences, the anti-national and
militant postures of the SIMI were clearly maug'_fest in the
speeches of the leaders who glorified Pan Islamic
Fundamentalism, used derogatory language for deities of
other religions and exhorted Muslims for Jehad;

(v) SIMI has published objectionable posters and
literature ‘which are calculated to incite communal feelings
and which question the territorial integrity of India;

(vi) SIM1 is involved in engineering communal riots and

disruptive activities in various parts of the country;
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And whereas the Central Government is also of the opinion that for
the aforesaid reasons, the activities of SIMI are detrimental to the
peace, integrity and maintenance of the secular fabric of Indian

society and that it is an unlawful association;

Now, therefore, in exercise of the powers conferred by sub-
section{l1) of section 3 ofrhe Unlawful Activities (Prevention) Act, -
1967 (37 of 1967), the Central Government hereby declares the
Students Islamic Movement of India (SIMI) to be an unlawful
association;

And whereas, the Central Government is further of the opinion that

| if the unlawful actitities of the SIMI are not curbed and controlled

immediately, it will take the opportunity of -

(i) escalating secessionism and supporting militancy;

(ii) instigating communal violence in different parts of the
country and thereby disrupting the secular fabric of the

country.

And whereas, the Central Government is also of the opinion.that

having regard to the activities of the SIMI mentioned above, it is

. necessary to declare the SIMI to be an unlawful association with

immediate effect, and accordingly, in exercise of the powers
conferred by the proviso to sub-section(3) of section 3 of the
Unlawful Activities (Prevention) Act, - 1967 (37 of 1967), the
Central Governinent hereby directs that this notification shall,

subject to any order that may be made under section 4 of the said
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Act, have effect from the date of its publication in the Official
Gazette.”

Before adverting to the question as to whether or not there is’
sufficient cause for declaring the respondent-Association unlawful, it
would be relevant to notice important provisions of the Act so that this
Tribunal is able to focus its attention to the questions raised and consider
the material placed before it to make an objective assessment thereof.

Section 2(a) of the Act, which defines the *“Association”,

reads as under:

“2(a) “association” means any combination or body
of individuals;”

Section 2(b) of the Act defines the “cession of a part of the

territory of India” as under :

“2(b) “cession of a part of the territory of India”
includes admission of the claim of any foreign country to any

such part;”
Section 2(f) gives the definition of “unlawful activity” as
under :

“2f) “unlawful activity”, in relation to an individual
or association, means any action taken by such individual
or association (whether by committing an act or bj’ words,
either spoken or written, or by signs or by visible

representation or otherwise), -
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(i} which is intended, or supports any claim to bring
about on any ground whatsoever, the cession of a part of
the territory of India or the secession of a pant of the
territory of India from the Union, or which incites any
individual or group of individuals to bﬁ'ng about such
cession or secession; :

(ii) which disclaims, questions, disrupts or is intended
to disrupt the sovereignty and territorial integrity of India;”

Section 3, which empowers the Central Government to

declare an Association unlawful, reads as under :

“3.  Declaration of an association as unlawﬁd.-( 1) If the
Central Goveirmment is of opinion that an}? association is, or
has become, an unlawful association, it may, by notification
in the Official Gazetz‘e, declare such association to be
unlawful.

(2) Every such notification shall specify the grounds
on which it is issued and such other particulars as the
Central Government may consider necessary: _

Provided that 'norhing in this sub-section shall require
the Central Government to disclose any fact which it
considers 10 be against the public interest to disclose.

(3) No such notification shall have effect until the

| Tribunal has, by an order made under Section 4, confirmed

the declaration made therein and the order is pubfished in
the Official Gazette:

Provided that if the Central Government is of opinion
that circumstances exist which render it necessary for that
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Government to declare an association to be uniawful with
immediate effect, it may, for reasons to be stated in writing,
direct that the notification shall, subject to any order that
may be made under section 4, have effect from the date of
its publication in the Official Gazette.
{4) Every such m)nﬁc&rion shall, iﬁ addition to its
publication in the official Gazette, be published in not less
. than one daily newspaper having circulation in the State in
which the principal office, if any, of the association affected
is situated, and shall be served on such association in such
. manner das the Central Government may think fit and all or
any of the following modes may be followed in effecting
such service, namely :-

{a) by affixing a copy of the notification to som
conspicuous part of the office, if any of th
association; or |

(b) by serving a copy of the notification, v. - re
possible, on the principal office-bearers, if any of
the association; or

(¢} hy proclaiming by beat of drum or by means
of loudspeakers, the contents of the notification in
the area in which the activities of the association
are ordinarily carried on; or

(d) in such other manner as may be prescribed.”
Sections 4 and 5 of the Act, which provide for the
constitution of the Tribunal and a reference read as under:

“4. Reference to Tribunal-(1) Where duy association
has been declared lawful by a notification issued under sub-
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section (1) of section 3, the Central Govermment shall,
within thirty days from the date of the publication of the
notification under the said sub -section, refer the
notification to the Tribundl for the purpose of adjudicating

- whether or not there is sufficient cause for declaring the

* association unfawful.

{2) On receipt of a reference under sub-section( 1), the
Tribunal shall call upon the association affected by notice
in writing to show cause, within thirty days from the date of
the service of such notice, why the association should not be
declared unlawful. |

(3) After considering the cause, if any, shown by the
association or the office-bearers or members thereof, the
Tribunal shall hold an inquiry in the manner specified in

section 9 and after calling for such further information as it

may consider necessary from the Central Government or
from any office-bearer or member of the association, it shall

decide whether or not there is sufficient cause for declaring

. the association to be unlawful and make, as expeditiously as

possible and in any case within a period of six months from
the date of the issue of the notification under sub-section (1)
of section 3, such order as it may deem fit either confirming
the declaration made in the uoa‘iﬁcdtion or cancelling the
same. | -

(4) The order of the Tribunal made under sub-section
(3) shall be published in the Official Gazette.

5. Tribunal.-(1) The Central Government may, by

. notification in the Official Gazette, constitute, as and when

necessary, a Tribunal to be known as the “Unlawful
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Activities (Prevention) Tribunal” consisting of one person,
to be appointed by the Central Government:

Provided that no person shall be so appointed unless
he is a Judge of a High Court. - _

(2) If, for any reason, a vacancy (other than «a
temporary absence) occurs in the office of the presiding
officer of the Tribunal, then, the Central Government shall
appoint another person in accordance with the provisions of
this section to fill the vacancy and the proceedings may be
continued before the Tribunal from the stage at which the
vacancy is filled.

(3) The Central Govéirnment shall make available to
the Tribunal such staff as niay be necessary for the
discharge of its functions under this Act.

(4) All expenses incurred in connection with the
Tribunal shall be defrayed out of the Consolidated Fund of
India. f

(S5} Subject to the provisions of section 9, the Tribunal
shall have power to regulate its own procedure in all
matters arising out of the discharge of its functions
including the place or places at which it will hold its
sittings.

{6) The Tribunal shall, for the purpose of making an
inquiry under this Act, have the same powers as are vested
in a Civil Court under the Code of Civil Procedure, 1908(5
of 1908) while trying a suit, in respect of the following
matters, namely:- -

(a) the summoning and enforcing the attendance

of any witness and examining him on oath;
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followed by the Tribunal in holding an inquiry under Section 4 of the Act

(b) the discovery and production of any document
. or other material object producible as evidence;
(c) the reception of evidence on affidavits;
(d) the requisitioning of any public record from
any court or office;
(e) the issuing of any cmnm's.s;ion Jor the
examination of witnesses.

(7) Any proceedings before the Tribunal shall be
deemed to be a judicial proceeding within the meaning of
sections 193 and 228 of the Indian Penal Code (45 of 1860)
and the Tnbmal shall be deemed to be a Civil Court for the

' purposes of section 195 and Chapter XXXV of the Code of

Criminal Procedure, 1898 (5 of 1898).”

Section 9 of the Act, which prescribes the procedure to be

reads as under :

“9.  Procedure to be followed in the disposal of
applications under this Act. -Subject to any rules that may
be made under this Act, the procedure to be followed by the

- Tribunal in holding any inquiry under sub-section(3) of

section 4 or by a Court of the District Judge in disposing of
ahy application under sub-section (4) of section 7 or sub-

section (8) of section 8 shall, so far as may be, be the

procedure laid down in the Code of Civil Procedure, 1908

(5 of 1908); for the investigation of claims and the decision

of the Tribunal or the Court of the District Judge, as the
case may be, shall be ﬁnal. »
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After going through the afcresaid provisions of the Act and
keeping in mind the law taid down by thc.Apex Court in Jamaat-E-Islami
Hind Vs. Union of India reported in (1995) 1 SCC page-428, this
Tribunal is of the considered view that the adjudication to be made by the
Tribunal under Section 4 of the Act is judicial in nature and has to be on
the basis of material placed before it by both the parties. Going by the
ipse dixit of the Central Government and putting its stamp of approval on
the declaration made by the Central Government would tantamount to
abdication of its functions. In the case 6f Jamaat-E-Islami Hind Vs.
Union of India (supra), the Apex Court, while examining S_ecﬁons J&4
of the Act, has clearly held that the words used in sub-section (1) of
Section 4 “adjudication” and “sufficient cause” are significant and the
nature of inquiry contemplated by the Tribunal requires it to weigh the
material on which the Notification under sub-Section (1) of Section 3 is
issued by Fhe Central Government, cause shown‘by the Association in
reply to the notice and take into considcfal:ion such further information,
which it may call to decide the existence of sufficient canse for declaring
the Association to be unlawful. It was held that the entire procedure
contempiates an objeclivé determination made on the basis of material
placed before the Tribunal by the two sides. It was also held that such a
determination requires the Tribunal to reach the conclusion that the

material to support the declaration outweighs the material against it. The
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test of greater probability was held to be the pragmatic test applicable in -

the context. In para 22 of the judgement, while discussing the question of

the non-disclosure of the sensitive information and evidence to

Aséoc:iation, whenever justified ini put;lic interest, it was further
observed that ihe material that may be considered by the Tribunal need
nof be legal evidence in the sirict sense. 1t was also held that if Tribunal
écrutinizes sﬁch mater_iél the procedure ﬁould satisfy the requirements of

natural justice. It was reiterated that-the adjudication through judicial

scrutiny of ‘material placed before Tribunal would satisfy the mini mum
requirements of natural justice to ensure that the decision of the Tribunal
is its own opinion, formed on material placed before it by patties and not-

‘a mere imprimatur of the Tribunal affixed to the opinion of the Central

- Government.

1257 Gl/d— 10

The Supreme Cowrt of India in the case of Jamaat-E-Isa:: .-
Hind (supra) discussed an argument in regard to isiyangement of

Artticle [9(1){c) of the Constitution of India and the resirictions saved by

Article 19(4).  The Supreme Court quoted a case of linited States

Supreme Court on the subject in para 23 of the judgement, which reads as
tinder :
«33 In John J.Morrissey and G.Donald Booher V.

Lou B.Brewer the United States Supreme Court, in 2 cass of
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parole revocation, indicated the minimum requirements to be
foliowed, as under : (L Ed pp.498-99)

“Our task is limited 1o deciding the minimum
requirements of due process. They include (a) written
notice of the claimed violations of parole; (b)
disclosure to the parolee of evidence against him; (c)
opportunity to be heard in person and to present
witnesses and documentary evidence; {(d) the right to
confront and cross-examine adverse witnesses (unless
the hearing officer specifically finds good cause for not
allowing confrontation); .{(e) a neutral and detached’
hearing body such as a traditional parole board,
members of which need not be judicial officers or
'Iawyers; and {f) a written statement by the factfinders
as to the evidence relied on and reasons for revoking
parole. We emphasise there is no thought to equate
this second stage of parole revocation to a criminal
prosecution in any sense. It is a narrow inguiry; the
process should be flexible enough to consider evidence
including letters, affidavits, and other material that
would not be admissible in an adversary criminal
trial.”

In para 26 of the judgement, the Supreme Court further held:
“26. An authorised restriction saved by Article

19(4) on the freedom conferred by Article 19(1)(c) of the
Constitution has to be reasonable, In this statute, provision
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is made for the notification to become effective on its
confirmation by a Tribunal constituted
by a sitting High Court Judge, on adjudication, after a

show-cause notice to the association, that sufficient cause

" exists for declaring it to be wnlawful. The provision for

adjudication by judicial scrutiny after a show-cause notice
of existence of sufficient cause to justify the declaration

must necessarily imply and import into the inquiry, the .

minimum requirement of natural justice to ensure that the
decision of the Tribunal is its own opinion, formed on the
entire available material, and not a mere irriprimatur of the
Tn'bumf affixed to the opinion of the Central Government,
Judicial scrutiny implies .a Jair procedure to prevent the
vitiating element of arbitrariness.- What is the fair
procedure in a given case, would depend on the materials
constituting the factual foundation of the notification and
the mamner in which the Tribunal can assess its true worth.
This has to be determined by the Tribunal keeping in view
the nature of its scrutiny, the minimum requirement of
natural justice, the fabr that the materials in such matters
are not confined to legal evidence in the strict sense, and
that the scrutiny is not a criminal trial. The Tribunal
should form .irs opinion on all the points in controversy after
assessing for itself the credibility of the material relating to

it, even though it may not be disclosed to the association, if |

the public interest so requires.”’
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Tn view of the provisions of the Act and the law laid down
by the Apex Court, it can be safely said that the proceedings before the
Tribunal are ot at par with a criminal trial, which is adversarial in nature
and in which, the prosecution is required to prove its allegations against
an accused beyond shadow of doubt.  The proceedings before the -
Tribunal are inquisitorial in nature to enable it to form an opinion as to
whether there is sufficient cause for declaring the Association unlawful.
For this purpose, the material that may be considered by the Tribunat
need not be strictly legal evidence. For example, in a criminal trial,
siatemems recorded vnucr Seciion 161 Cr.PC, case diaries under Ser’
172 of the Cr.P(" confes ions made by the accused and any malc
proved on tecord cannot be taken note of but in an inge '~y like the
present one. the Tribunal may take into consideration even s.co material
for adjudicating as to whether or not there is sufficient cause for
declaring the Association anlawful. A reference made to the Tribunal
un.der Section 4 of the Act can net be converted into a trial of those, who
are facing prosecutions under the Act or other penal provisions. Itis not
poss_ibic_ for the Tribunal to adjudicate as to whether the érimin’al cases
relied upoﬂ b'y the Ceniral Government are false or true. Even the
Central Government may not be in a pesition to do so lat the time of
making a declaration. The Tribunal is, therefore, merely enjoined to

adindicaie by forming an opinion as to whether there is some malerial,
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which is credible enough to make a declaration that the Asscciation is

.uhlawfui. Neither sufficiency of material considered by the Central

Government nor‘satis_faction. of Centrai Government can be subjected to

- judicial review. Material collected by Inteiligence .Agencies, case diaries

of Police, material seized from the accused, secret informations received

by Officers .cnh‘listcd with surveillance, statements and declarations made

by Office bearers of an Association and the involvement of its

mémbeislactivists in untawful activities are relevant material which can
be acted upoh by the Ceritrai Government and cbnsidere_d by the Tribunal
holding inquiry. | |

B In the case of “Uﬂion pf India Vs. Tulsiram Pﬁtel” reported
in AIR 1985 SC P-1416, a Constitution Bench of the Court had the
occasion of c.to_n.siclleﬁng.thc expressi.ons “law and brder”, “public order”,
“secutity of the State”, which are uscd i.n different Acts. In para 140 of
the judgement, their Lordships obséfvcd as under :

“ 140. The expressions “law and order”, “public
ordef" and “security of the State” have been used in
different Acts. Situations which affect “public order” are

- graver than those which affect “law and order” and
situations which affect “security of the State” are graver
than those which affect “public order”. | Thus, of those
situations those which affect “security of the State” are the
gravest. Danger to the security of the State may arise from

without or within the State. The expression “security of the
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State” does not mean security of the entire country or a
whole State. It includes security of a part of the State. It
also cannot be confined to an armed rebellion or revolt.
There are various ways in which security of the State can be
affected. It can be affected by State secrets or information
relating to defence production or similar matters being
passed on to other countries, whether inimical or not to our
country, or by secret links with terrorists. It is difficult to
enumerate the various ways in which security of the Siate
can be affected. The way in which security of the State is
affected may be either open or clandestine.”

Considerations of maintaining law and order, and protection
of sovereignty and integrity of country may justify a declaration without
a deep probe into the truth or falsify of material. The Act which is aimed
at preventidn of unlawful activities of individuals and associations gives
justifiable latitude to Government in the matter of making a declaration
and leaves it to _thc subjective satisfaction of Central Govemment to
declare an Association unlawful if it appears to be involved in unlawful
aclivities. Adjudication by the Tribunal is a safeguard against malafide
exercise of powers By the Central Governinent and warrants interference
only when there is total absence of material against an Association.
However, the Tribunal has no right to substitute its own opinion to the
subjective satisfaction of Central Government in regard to the sufficiency

of material.
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Eefore coming to the factual matrix of the maltér. it would
be proper to deal with certain legal submissions made by learned counsel
for the Association. The first and foremosi contention of learned counsél
far the Association is that this Tribunal has not followed the procedure
prescribed by Code of Civil Procedure for holding the inquiry and as
such, the entire prooecdings are vitiated. Learned ASG has countered
this submission by -contending that the provisions of Code of Civil
Procedure or the Evidence Act are not strictly applicable to the
proceedings being conducted by this Tribunal and as such, there is no

substance in the submission made by leamed counsel for the Association

~ in this regard. Afier hearing learned counsel for the parties, this. Tribunat

finds that the procedure to_bé foliowed by the Tribunal is prescribed in
Section 9, Section 5(5) of the Act and Rule 3 of the Unlawful Activities
(Prevention) Rules, 1967. Section 9 of the Act clearly says that, so far as
may be, the procedure to be followed by the Tribunal in holding an
inquiry under sub-Section (3) of Section 4 of the . Acm shall be the
procedure laid down in the Code of Civil Procedure for the investigations
of the claims. Section 5 sub-Clause (5) provides that subject to the
provisions of Section 9, the Tribunal shall have the power to regulate its

own procedure in ail matters arising out of the discharge of its functions

including the place or places at which it will hold its sittings. Rule 3

further clarifies the position by saying that as far as practicable, the Rules



THE GAZETTE OF INDIA : EXTRAORDINARY [PART 1I—Skc. 3(ii)]

of evidence laid ‘down in the Indian Evidence Act, 1872 shall be
followed. All these provisioné, when read conjointly, in the light of the
judgement of the Apex Court in Jamaat-E-Islami Hind Vs. Unioh of India
(supra), make it lclear that the Tribunal is neither strictly bound by the
provisions of Code of Civil Procedlh‘e nor by the Indian Bvidence Act,
1872 and is only required to follow the basic principles thereof and that
too as far as practicable.

In the present case, the procedure adopted by the Tribunal
was in conformity with the Code of Civil Procedure as well as rules of
evidence inasmuch as the examination-in-chief of the witnesses was
~ received on affidavits and thereafter, opportunity was given to
respondent-Association 1o cross-examine those wiinesses. The true
copies of the official documents, which were sought to .be produced
before the Tribunal were allowed to be placed on record on the stréngth
of the affidavits of the witnesses. The pléa of learned counsel for the
respondent-Association that only certified copies thereof could have been
placed on record cannot be sustained for the reason that it was not
practicable for the Central Government or the State Govemnments (0
obtain certified copies of such voluminous documents and place them on
record within the period the procegdings of the Tribunal were required to
be completed. Moreover, all these documents were merely corroborative

to the statements of the witnesses and were placed on record to show that
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a large number of criminal cases had been registered throughout the
country against SIMI members/activists, in which statements of the
witnesses had been recorded, seizure Memos had been prepared for
seizing various documents and other material. These proceedings cannot

be equated with a criminal trial in which a Court is bound by strict rules

~ of evidence. The material and evidence produced before the Tribunal by

the parties is only in order to enable the Tribunal to form its opinion in
regard to the satisfaction arrived at by the Central Government for
making a declaration under Section 3(1) of the Act. The Tribunal has
followed the procedure prescribed by Code of Civil Procedure as well as
rules of evidence to the extent practicable. Therefore, it cannot be said
that the procedure followed by the Tribunal was contrary to the

provisions of the Act and as such, the proceedings are vitiated.

The plea that the copies of all the documents, material and .

affidavits were not silpplied to the f&spondent-—Associ‘ation in order to
enable it to challenge the declaration made by the Central Government is
also devoid of merit inasmuch as except the matcn'ﬂ which the Central
Government did not wish to disclose in public interest, all other material
was supplied to the respondent-Association before it filed reply to the
notice. The copies of documenis and affidavits of the witnesses

examined by the Tribunal, were also supplied to leamned counsel for the
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rcspondent—AsSociation befare the examination of the witnesses by the
Tribunal and proper opportunity was given to learned counsel for the
respondent-Association for cross-examining the witnesses produced by
the Central Government.  As stated earlier also, this inquiry is not
adversarial in nature and is inquisitorial only and as such, the
requirements of natural justice stood met by following this procedure as
the parties were required only to assist the Tribunal in forming its opinion
in terms of sub-Clause (3) of Section 4 of the Act. |

Learned counsel for the respondent-Association has made a
grievance about the absence of the cross-examination of some witnesses
examined by the Central Government at Ahmedabad but the blame
squarely lies upon the respondent-Association itself inasmuch as PWs-7(
to PW-74, who were examined at Ahmedabad and could not be cross-
examined on behalf of the respondent-Association, were not examined
suddenly to spring a surprise upon the respondent-Association. The
sittings of the Tribunal at Ahmedabad were held on 28" & 29" February,
2004 and 1* March, 2004 in terms of the schedule declared by this
Tribunal on 13.1.2004 in the presence of learned counsel for the
respondent-Association. Not only this, on 15.2.2004 also, while
concluding evidence at Udainur, i was once again announced, in the
presence of learned counsel for the parties, that the next sittings of the

Tribunal were scheduied to be held at Ahmedabad on the aforesaid dates.
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~ Therefore, the absence of the cross-examination of these witnesses was

only on account of the lapse of the respondent-Association. The plea as
to why PW-74 Shﬁ A.K.Jain, Joint Secretary, Ministry of Home Affairs,
Government of India was examined al Ahmedabad is also without any
merit inasmuch as in the course of the ﬁccordi_ng of the 'cvidenoe by the
Tribunal, the Central Govemment could produce its witnesses wherever
it liked.  The Ccnﬁ‘al Gove.mmcnt could not even think that at

Ahmedabad, none would be appearing for the respondent-Association

inasmuch as in all earlier sittings of the Tribunal, one or the other counsel

had been appearing for the Association. Moreover, PW-74 Shri
A.K.J.ain, Joint Secretary, Government of India has deposed nothing from
his personal knowledge and has made a statement only on the basis of
recofds. He was involved in the ministerial act of preparing a note only
on the ba515 of the intelligence 1eports, 1B inputs and the reporis of the
State Governments for the issnance of a notification under Section 3(1) of
the Act. He has deposed in regard to the preparation of the background
note and issuance of the notification in question and as such, unnecessary
issue is being raised in regard to his examination at Ahmedabad and the
absence of his cross-examination on behalf of the Association.

Learned counsel for the wspondcnt-Assoc'iation has also
submitted tha.t this Tribunal ought not to have held sittings outside Delhi

inasmuch as it was not possible for the respondent-Asscciation to
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ertectively participate in the proceedings.  This submission is also
without any substance as the purpose of holding sittings outside Delhi
was to expedite the proceedings. The Tribunal was left with about four
months only to complete the inquiry from the date of expiry of notice
period issued to Association. Had the witnesses from all over India been
summoned to Delhi, there was every possibility of not meeting the
deadline and thereby lapse of the notification issued by the Central
Government under Section 3(1) of the Act. Morcover, the Central
Government as well as State Governments considered it more convenient
to examine their witnesses in their own :States as they had to produce
voluminous official documents. In the sittings held in their own States,
the ﬁroduction of the wimesses as well as docoments was more
convenient to the Government. This Tribunal was also of the view that
the sittings in different States, in which activities of the Association were
being allegedly carried on, was necessary from the point of view of
general public also as some witness from the public also could appear for
or agaigst the declaration. Public notices_wele issued in every State
where the sittings of the Tribunal were held inviting members of general
public to appear befote the Tribunal and make statements. Learned ASG
submits that non-appearance of any public witness in any of the States
clearly demonstrates as to how scared people are of the respondent-

Association. Section 5(5) of the Act clearly empowers the Tribunal to

—
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regulate its own procedure in all maiters aﬁsi.ng out of the dis;:hatge of its
functions including the plaéé or places at which it would hold its sittings
and as such, there was nothing wrong in holding sittings outside Delhi.
The plea that respondent-Association was prejudiced is without any
substance inasmuch as in all the the sittings of the Tribunal except the
sittings at Ahmedabad, the réspondcm-Association was duly represented
by a number of counsel.

Learned counsel for the Association has vehemently argued
that the Act confers no power on the Central Government to renew a ban
and as such, the present notification dated 26.9.2003 is illegal and
unwarranied. This contention cannot be sustained firstly for the reason
that there is nothing in the Act to say that.the Central Government has no
power to issue successive notifications under Section 3(1) of the Act. If

- this submission is sustained, the result would be alarming as an uniawful
Association, after a ban for a peried of two years, may revive and re-start
. its unlawful activities with impunity and without any check. This would
- be not only against the interests of the country but also contrary to thé
aims and objects of the Act which intends to control and curb the '
. activities of unlawful Associations. The contention that a hearing was
required to be given to the Association by the Central Government before
making declaration under Section 3(1) of the Act cénnot be sustained for

. the reason that neither there is any such requirement in the Act nor it
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appears to be practicable. Such a course may defeat the very purpose of
the Act. The argument that there were no circumstances warranling
immediate issuance of the declaration under proviso to Section 3(3) of
the Act is devoid of force for the reason that in view of the earlier ban
‘and fresh inputs that the Association was still continiing with its
unlawful activities, the Central Government had justification to impose
the ban with immediate effect.

The plea that the proof of affidavits of so many Police
Officers by one witness was not proper and does not constitute legal
evidence against the Association is also devoid of force inasmuch as the
witnesses whose affidavits were proved by other officers were making
depositions on the basis of the records, true copies of which had been
attached with their affidavits and placed before the Tribunal for perusal.
Even if the Tribunal does not consider those averments contained in such
affidavits, which. were based on the personal knowledge of the deponents
the Tribunal is left with other evidence on record as well as documents to
form its opinion in regard to the sufficiency of cause for declaring the
Association to be unlawful. Therefore, on this ground also, it cannot be
said that the declaration made by the Central Government is liable to be
cancelled. |

Learned counsel for the Association submits that the

notification dated 26.9.2003 issued by the Central Govemnment is liable
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to be cancelled for the reason that it has been passed mechanically,
without application of mind and for malafide reasons to gain political
mileage. He submits that a comparison of the notification in question
and the first notification issned by the Central Government on 27.9.2001
shows that both are ba.sed on absolutely identical grounds. He also points
out that the background !‘IO‘ICS in regard to both the notifications contain
identical grounds and are couched in identical language. After hearing
leamed counsel for the parties, this Tribunal is of the considered view
that merely for the reason that the two notifications are based on similar
grounds or are drafted in identical language cannot be made a ground to
hold that the notification has been issued mechanically and without
application of mind. If the aliegations in regard to the activities of the
Association remain identical and the grounds for issuing a notification
also are same the ministerial act of drafting the background note as well
as notification in a similar language does not ipso facto establish that the
declaration has been. made without application of mind or is malafide to
gain political mileage. A perusal of the records, which were summoned
by this Tribunal shows that the present declaration was in consequence of
fresh-inputs by intelligence agencies and the material brought to the
notice of the Central Government by different State Governments. The
mere use of -identical language by the Officers of the Central

Government, -therefore, cannot be made a ground for holding that the
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declaration was made mechanically or without any application of mind
It is well known that the ministerial staff usually follows previous
precedents and initiates proposals in the language and tenor used and
approved earlier.

Coming to the question as to whether or not there is
sufficient catse for declaring the respondent-Association unlawful, this
Court finds the evidence of the witnesses produced by the Central
Government and the material placed on record quite revcéling. This
TriBunal would like to highlight the depositions made by some of the
witnesses before considering the question of confirming or cancelling the
declaration made by the Central Government.

The Tribunal straightaway adverts to the statement made by
PW-2 Mohd. Jameeluddin, Inspector of Police, P.S. Kalapathar,
Hyderabad. He deposed on oath that two accused, who were arresied, in
Criminal Case No.51/2001 registered on 30.9.2001 under Section 153-B
read with Section 10 of the Act, were found sitting in a room and
criticising the Government for banning SIMIL. They were supporting
Kashmiri militants and condemning the Government for supporting the
Americans against Taliban. In the course of their interrogations, these
accused gave details of the activities of SIMI and their support to the
demand for cecession of Kashmir to Pakistan. From their possession,

- Constitution of SIMIL unnsed membership forms of SIMI, subscription
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which he denied. It was suggested to him that he was deposing falsely to

support the Central Government. No other question was put to this
witness and as such, there are no grounds for disbelicving the statement
made by this witness on oath, which clearly shows that even after first
ban, the SIMI activists were active in the State of Andhra Pradesh and
were supporting demand of cecession of Jammmu & Kashmir to Pakistan
and were supporting the militants in Kashmir. SIMI activists were also
spreading hatred against Hinduism.

PW-3 Shri B.Prakash, Inspectar of Police, P.S. Narsapur,
Hyderabad also deposed about a case registered oﬁ 2.10.2001 and stated
that the accused were propagating the ideology of SIMI among Muslim
youth for raising funds for the activities of SIMI and achieving their goal
of establishing Islamic rule in India. He also stated that SIMI members
did not believe in the Constitution of India and say that Kaéhxﬁir is not a
part of India and the Muslim activists in the State of Jammu & Kashmir
are not militants but freedom fighters. In his cross-examination, he
admitted that after 3.10.2001, no FIR had been registered under the said
Act but added that they were keeping strict surveillance to prevent such
crimes. He also stated that some of the SIMI activists had gone
underground. |

PW-6 Shri Ravindra Naik, D.S.P., General Offences Wing

of CID, Hyderabad stated that the persons mentioned in Ex.P-12, were
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members of SIMI as well as an Organization known as “Indian Muslim

Mohammad Mujahidin”, which was having links with ISI of Pakistan.

He deposed about a conference organized by SIMI at Aurangabad ir
September, 1999 and stated that after attending that conference, the

aforesaid accused had started indulging in serious offences including

Section 153-A of IPC. PW-8 Shri Gansyamsingh T .Padwal, Inspector of
Police, P.S.Kurla, Mumbai, also deposed and proved on record a

photograph in which the SIMI activists were shown to be holding a

meeting. He also addéd that the SIMI activists, who were arrested on-

27" & 28" September, 2001, had raised anti-India slogans and engolized
Osama'Bin‘ Laden when they came out of the Court. Nothing could be
brought out in their cross-examinations to show that they were deposing
falzely. |

PW-9 Shri Shrikant K.Ramdas; Sub-Inspector of Police,
Detection Crime Branch, CID, Unit-VI, Mumbai, was one of the

investigating officers in the bomb blast cases which which took place in

Mumbai resulting in death of a large number of pcrﬁons. " He stated that
out of arrested accused, some were having connections with SIML. One.
accused C.A.M.Basheer, who was a Proclaimed Offender, was All India

President of SIMI and accused Saquib Abdul Hamid Nachan was All

India General Secretary of SIMI. A tclephOnié conversation between the'

two had disclosed that accused Nachan had given shelter to a Pakistani
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oy srvondi® oqnidide linkadawith §IMIibecaysa dhem WETBrbeiRg,viewed and
used by SIMI members. The cross-examination of PW-14 did not show
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that this witness was making false statement or that he had no material in
support of his statement. Therefore, on the basis of the statement of this
witness, it can be safely said that SIMI activists were involved in three
bomb blast cases in Mumbai and were in close contact with some.
terrorist outfits base(_i' in Pakistan and were supporting the demand of

| cecession of Kashmir with Pakistan and were eugolising Osama Bin
Laden. They were thus, clearly trying to disrupt the sovereignty an?’.
territorial thiegrity of India.

PWs-19 and 20:. who were examined at Kerala, deposed
about the activities of SIM1 activists after the first ban. PW-20 proved on
record a photocopy of a leaflet published by “Muslim Ikya Samithi”, an

- Organization which had been formed by some of the SIMI activists. In
the leaflet issued by this Organization, the Muslims were called upon 1o
stand aéainst Shiv Sena, Vishwa Hindu Parishad terrorists. By referring
to Godhara incident, Gujarat riots, Babri Masjid, Bombay riots and some.
other incidents, a message was sought to be conveyed to the Muslims that’
with the support of the Government, criminals wefe coming to behead the
Mustims and the only way to face them was strong retaliation. Even the
newspaper “The Hindu” dated 3.9.2003 had carried a report, a copy of
which is Ex.P49 in which it was stated that SIMI activists were re-

grouping in the State of Kerala. There is nothing to controvert the
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statements of these witnesses which show the propensity of activities of
SIMI even after first ban.

PWs-21, 22, 28, 31 & 33 examined at Bhopal disclosed in

no uncertain terms that in spite of the ban, SIMI activists were still

indulging in unlawful activities secretly and were trying to disturb
communal harmony. These PWs stated that SIMI activists were
supporting terforism in Jammu & Kashmir by saying that the same was a
freedom movement. PW-22 categorically stated in his cross-examination
that his affidavit was based on his personal knowledge as well as

documents and he had obtained information from intelligence sources

‘that SIMI was having close connections with terrorist groups. PW-28

Shri LB.Singh, Dy.Superintendent of Police gave details of the literature
and material recovered from some of the accused, which included SIMI
literature as well as a photo in which Babri Masjid structure was shown

to be shedding tears. He admitted that they had not succeeded in tracing

~ out the piinters/publishers of the said pamphlet but the recovery of such

raterial from the accused is suificient to convey that:even afler ban,
SIMI activists were tiying to create commﬁnal disharmony in country.
‘PW-31 Shri Ravi Shankar Shukla, D.S.P., gave details of
various cases registered against SIMI activists, some of which were
registered in the month of October, 2001 to show that SIMI activists were

coniinuing with unlawful activities. ‘One of the pamphlets on page 1071
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- of BX: P"’fl (doﬁy) wiis-eugolisifig Pulibans: - PW-33:Shri Aditya Dubey,
Asstt. Inspector General of Police, proved:# lisfioficase/ ¥gistered in the
11 oo State of +Madhya ¢ Pradesh agatfist: SIME- #6tivists/members after the
Hile wiow impostion (6f ban on: 27.9:2001-arid:stated: that-SIMI: activists do not
gzl ol ponsider Washinir 10 be partof India andrstated that 3IMkEis a threat to
:;;n-:;e{w “i20 4 natioWal integrity and comifounal fidrmony: of the country::-He also stated
5 wed s < fhiatithe SIME activists wére somewhat under control because of the ban
vilnnie s gndooftindods’ suiveillance: Hidt - $tll, 1 they - were«carrying on the1r
EOUYE o ggtivities #n a-clandestine manher. <Healso stated that they were trying to
vt o g lgreup thémselves under different nares, dne of which:was “Tehrique-
B s 0 lafeeet Inchis orosssexanmination,shesstated thidt he:had information
S ghotl $ome persons, who were controlling/minning *Tehrique-Khilafat”
FEALT et Ul i plbHe interests he was notwilling te disclese theirinames.
warcnle s ot sl Paiey s some: withesses. twere s produced by Central
o Goveinment, who fully: suppoited the case of ‘the:Central Govemment
it “SIMI was continuing with its-unlawfut -activities dn. spite of ban.
aidd vl PAN:3A Dyt Dhyanieshwar ‘Sadashiv iChavan; Assistant Commissioner of
vt < Polide; Critné ‘Branch, Aurangabad; ;Maharashira proved his affidavit
Gt B PG andoihe documents: BX:P-77/ He deposied about the
S R Nod 56’!200%whi{::li-Wassregis‘temdin‘cbnnmction:mith a bomb blast
HERCUI G 1E.12/2002: IO 27.12i2002, accused -Dr.Mohamimed Abdul Matin

e Abdul Basit was arrested who, 4n:the goursé. of interrogations, disclosed
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that he was a pgfma of M/s. Pragma Soft Technologies, Aurangabad and
he and his partners were r’nn‘niné this Company for SiMI activistg, ’I'he
office of this Firm was raided on 28.12.2002 and Computer scts,_CDs;-
 floppies. hard disks. photographs etc. were recovered, which mwaleti
pictures of Godhara incidentriots and incinded appeal to Muslims to

- come together and declare “Jehad” agai.nst Hindus and India. He stateti.
that the accused arrested in this case we;e SIMI activists.. Floppy No. 121;
which was moovered contained scenes of the blowmg of World Tradé

- Centre at U S.A. Nothing material could be bmught out in his cruss—f
| exammauon to show that hc was making a false statement before this
* Tribunal, ' : _ |
| pw-és Shﬁ-fsﬂ.s.néhmuua; " Inspector of Potice, Cnmc

Branch, Anvaw ﬁ,rw aharashira siaied thai afier i ban also, ami

| mtmsts were conhmnng with their unlawful acuvniw and evcﬁ
Newspapcr artxcles were prmted in an Urdu daily supporung Osama Bm
Laden and SIMI. In hls cmss-cxaunnaﬁon, he stated that by right of
self-determinauon as mennoned in his affidavit, he meant that SIMI
actmsls do not cons:da Kashmir as part ot' Indm and they pmpagat¢
break up of Kashmir érom India.

. PWal Sh:n Danatreya, Asstt. Comm:sstoncr ot' Polwc,

Cnme Branch, Sholapm' Clty, Maharashtra deposcd about cascs o

registered on 8.8.2003 and 18.82(!)3 under Sections 4,5 & 6 ofthe

257 GaLfoly —\3
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| confessions under Section 32 of Prevention of Terrorlsm Act, 2002 and

. Explosives Act, 1908 to which various ;n‘ows:ons of POTA were axso

added. The three accused, who were found dcs;gmng “Sutli Bombs” and
having 8 “Sutli Bombs”, were at:reshed. From the house of aocuse’d '
Anwar Hussain Gulab Hussam Shelkh one “Aawaan fonn" was sclzcd
which contained a pledge of SIMI Orgamzation The accused made
adzmttcd lhat thcy were SIMI activists and their ultimate aim was spmad

of tcnmsm CDs were also recovered comalmng pmvocatlve speechm

of Maulana Azhar Masood, thc terrorist leader of Jalsh E~Mohammed

In his cross«cxammanon, he also stated that they had se:zcd mcmbezshlp:
forms of accused Ibrahim Momin in regard to his admission to SIMLE
whu:h was on page 57 of Ex.P-135. It contained the name and address of
aomwd Mohammad Ibfa!"m Momin and containcd his é‘g“rﬁti'es éu ihc} |

pledge to join SIMIL. It is. true that this document was not bearing thc

| signatures of the President or any ofﬁc§ bearer of SIMI but the presence

of these documents shows that SIMI activists/members/sympathisers

were involved in offences punishable under the Expliosiveé: Act as well as

POTA. | | .

PW-46 Shri Nitin Prabhakar Lohar, Sub-Divisional Police

Officer, City Division Akola, Maharashtra, referred to an accused Amin-
Rana, who was atrested on 17.12.2001. He was an active member of

SIMI and had assanited two Hindus saying that call for “Jehad” was |
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being given. He also stated that SIMI activists were propagating Pan

Islamic Fundamentalism and were obtaining funds from illegat sources.

This witness was hardly put any question in his cross-examination to

show that he was deposing falsely.

PW-52 Shri Chandrakant, Police Inspector. attached to
Wardha Ctty Police Station. Wardha, Maharashtra, deposed about a raid
conducted in the house of accused- Sayyad Mushtaq Ali from where, flag
of SIMI, Barmer of SIMI and some literature of SIMI was recovered.
In his cross—examination. he admitted that after September 2003, no case
had been registered against any SIMI activist. PW-58 Mrs. Supriya Patil
Yadav, Deputy Commissioner of Police (Security), SID, Mumbai,
Maharashtra, proved her affidavit Bx.P-223 and stated that after taking
over as DCP (Security) in September, 2003, she had found that the
activities of SIMI were still continuing secretly. She had atso found that
SIMI had connections with terrorist groups like Lashkar-E-Toeba and Al-

Qaeda and were collecting funds from foreign countries. She stated that

~if ban was lifted, SIMI would come out openly and threaten national

e
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integrity. ~ She stated that they were eugolising Osama Bin Laden and
saying that he should send his forces to India to teach .a lesson to Indians.
She referred to case registered at Thane Nagar P.S. In the year 2003. In
the search of accused in the said case, a map of Indla wae recovered in

which Kashmir was shown as part of Pakistan. Receipts of SIMI
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membership and other documents were also recovered. It may be
mentioned that nothing material could be brought out in the cross-
examination of this witness to show that she was deposing falsely. The

statement of this wimess clearly shows that up to 2003 also. SIMI

activists were indulging in unlawful activities and they had the courage to

show Kashmir as part of Pakistan.

PWs-59 to 69 were examined at Udaipur. All these
witnesses categorically stated that SIMI activisté were still indulging in
unlawful activities. PW-62 Shri Ram Gopal, A.S.L, Police Lines, Distt.
Baran, Rajasthan, deposed about a case registered on 5.10.2001 in which
one Mohammed Sharif was arrested while he was explaining 0 a
gathering, the principles and objects of banned organization SIM1 and
was provoking them against the ban. ‘He, however, in his cross-
examination, admitted that after 5.10.2001, no such meeting had come to
his notice. He stated that he had not seen the records to show that
accused Mohd, Sharif was a member of SIML but his.testimony-clem'ly
shows that accused Mohd. Sharif was a sympathiser of SIMI and even
after 1mposilion of baﬁ. was explaining to the people the objects of SIML
PW-63 Shri Banshidhar, S.L. of Police, Dausa Police Lines, Distt. Dausa,
Rajasthan also deposed about a case rcgistéred .on 28.9.2001 vﬁhen the
Jffice of SIMI at Talab Para, within the jurisdiction of Kotwali Baran

was raided and it was found that Abdul Matin, President and Mohd. Tlias,
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Secretary of the banned organization SIMI were propagating principles of
SIMIL. He, however, admitted that he was not present at the time of raid
inasmubh as he ‘had taken over the investigatiom subsequently.
PW-68 Shri Khema Ram, S.I of Police, P.S. Nasirabad
Sadar, Distt. Azmer, Rajasthaﬁ, deposed about a case registered on
28.9.2001 when a pamphlet was found stuck on a wall of Masjid in which
provecative remarks were made against Hindus. It had been issued by
SIML Investigations showed that one Yunus had pasted this pamphiet
on the wall. He could not find out as to whether this poster. was printed
prior to 27.9.2001 or ﬁlcrcafter. He admitted that accused Yunus was
nota lecorded member of SIMI but was a follower of SIML
PW-7t Shri M.J.Pancholi, Police Inspector, Pollice
Headquarters, Anti-Corruption Burean, G.S., Ahmedabad, deposed about
a secret information received on 27.10.2001 that SIMI activists were
planning to conduct a secret meeting at Surat at Rajshree Hall. The Hall
was booked for All India Minorities Board. but inquiries from Delhi
revealecfthat no organization under such name was existing A search
was conducted at the said Hall on 28.12.2001. 123 persons were found
- -present there and from their search, liteiatun;, pamphlets relating to SIMI
were recovered in which Osama Bin Laden had bécn eugolized for his
heroic actions in U.S.A. Investigations revealed that they were SIMI

activists but were organizing a meeting under the banner of All India
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Mirorities Education Board which was non—cxistcnt.i " This witness was
not cross-examined. The statement of this witness clearly shows that
after the ban even, SIMI activists were Irying to orgamze themselves
under fictitious names and banners with a view to carry out the aims and’
objects of SIML |
PW-72 Shri Jashvanisinh R.Vaghela, Sub-Inspector of |
Police, Karelibang P.S., Vadodara City, Gujrat deposed about a case
registered on 4.1.2002 in which lilerature was recovered from the
accused, who were encouraging others to join SIML. ~ PW-75 Shri
Hukam Chand, Sub-Inspector of Police, Special Cell, Lodi Colony, New
Delhi deposed about a case FiR No.13/2002 registered at P.S. Special:
Cell, (S.B.), Lodi Colony, New Delhi, on 27.5.2002 when two SIMI
activistslmcmbm were found pasting stickers on - the eastern wall of
Jamia Millia Islamia Urdu Library. Some of these stickers were found
from the house of accused Mohd. Yasin Patel also. These accused were
tried and convicted under Section 20 of POTA and 124-A IPC. He
stated that the poster showed a picture of a fist containing missiles, which:
suggest mutiny. PW-76 Shri C.B.Sharma, Inspector of Policc, Special
Cell, Lodi Cblony, New Delhi deposed about a case FIR No.532/2001.
Shri Shahid Badar, the erstwhile President of SIMI
examined himself as RW-1 and proved his affidavit Ex.R/A on record.

The_ thrust of his statement is that the SIMI has never involved itself in

e
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any unlawful activity and it is a social, cultural and religious

organization.- According to him, SIMI has never challenged the integrity -

or sovereignty of India and has full faith in the Constitution of India.
According to him, it has never supported cecession of Kashmir nor it has

supported any terrorist outfit of Osama Bin Laden and others. He has.

also stated that after the first ban, SIMI has become totally non-functional
and there has been no activity by its members or workers and as such,
there were no good grounds for issuing a second notification. In his

/

cross-examination by leamed ASG, he stated that he was unable to say

anything about the seizure of books of accounts and records of SIMI by

the Police as their offices have been scaled He did not know as 1o
whether its bank accounts have been atiached or not. He-admitted that he
had not issued any press mleaée to say that afier the ban, SIMI had been
dissolved or its activities had been suspended. He had not made any
application to the Ccrit_ral Government under sub-Clause (2) of Section 6
of the Act for cancelling the notification on the ground that SIMI had
become non-functienal or its activities had been suspended. He denied
that in spite of ban, SIMI was being run and the propensity of its
activities was incressing. He also denied that SIMI had been receiving
donations or gifts from foreign countries. He could not give the name
of any person, friend or relation. who had given him financial assistance

for fighting the litigation. He was also not in a position to produce any
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' literature, pamphiét or magazine in which he had condemned terrorism in

Kashmir of the cecessionist demand. - He was also notin a positton to

give details of reliefcamps held in Gujrat

The scrutiny of the roaterial with the Central Government,
”
material placed béfore this Tribunal and the statements of withesses

produced by parties, establish on record by preponderance of probability,

that in spite “of first ban imposed on SIML: on 27.9.2001, its

niembers/activists have been indu[gihg-inunlawful '.activities‘in terms of
Section 2(f) of ‘the Act. - They are invc’;lved.in other heinous offences like
bomb blasts etc. also. ~ The involvement of SIMI activists in, the bomb
biasts in Mumbai in 2002 and 2003 in purs-uancc of a criminal conspiracy
between SIM1 activists and a forelgn terrotist demonstrates their desire to
disrupt the sovereignty and temtonal integrity of India. Thc material on
record shows not only that SIMI activists. were in conspiracy with a
foi"c:ign terrorist for the purposé of bmﬁb'blasts, they were also planning
to train Muslim youth in India for the use of fire arms so that they could
indulge in terrorist activities and create communal disharmony. Jtis also
established on record that SIMI activists were openly demanding
cecession’ of Kashmir to Pakistan.and one: of them was found in

possession of a map, in which Kashmir had been shown as part of

Pakistan. After first ban, large number. of cases were registered against
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' SIMT activists/members all over thccounu'ywhmh sh@ws ;lrlatre;(-tn;%tef “
the ban, SIM1 acﬁvisisr-have beer indulging in unlawful activities.

The self-serving statement of RW+1 Shahid. Badar that their
- Otganization does not. support cecession of::Kashmir:or communal

- tension between Hindus and Muslﬁns, énd:.sit is-meant. far social service
‘only, cannot be accepted in the face of 0veifmi}iclming-eviﬂence led by the .
Central Govemment to show that ‘the real goal:of SIMI is to support

" cecession of Ka'shmﬁ to Pakistan, create communal lension between -
- Hindus ‘#nd Muslims-and establish Istamic rule in India. . The cross-
" examination’ of‘?RW—l- shows that he has not come:ont with truth as his
statement that after the first ban, the SIMI: has become non-functional
ﬂicsmthe face of the: aboye‘j discussed. unlawful activities of the SIMI
YT SinemBers and activists.. “RW-1 whas ot in ‘4 ‘position -:t,a‘*explain as to
whete' from they werc' getting fumds 1o mum: the: SIML network and fight
fitigition.  To'the contrary, the inpuis. teceived: by the Ceniral

t.'which have been withheid from the Association in public

interest, have provided definite information to. the Central Government

- ““that'SIMI activists were collecting funds in U.S:A. e,.\rdcn‘_aft_'e’r the ban and
. igefe contéplating to set up new offices: all over the country. It is
- fallagiotis to contend ‘that after-s.t}ﬁ"fixst ban, SIMI ceased to exist by
‘operation” of law.--It ‘is valso: -proved - on . record that SIMI

 activists/sympathisers eugolize Osama Bin Laden and Taliban and some
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of them have been even saying that Osama Bin Laden should atiack
India. Their links with foreign terrorist outfits like Lashkar-E-Toeba, IS1

etc. are also proved on record. They call Hindus “Kafirs” and proclaim

that a’ Muslim, who kills a “Kafir”, goes to heaven. They also call for

“Jehad” which actually conveys a bloody revolution. It has come in
evidence that SIMI activists openly say that they do not believe in the
Constitution of India and they want to establish Isiamic rule not only in
India but all over world. Material has been recovered from SIMI activists
to show that they were supporting blast of Twin Towers at USA and had
admiration for the terrorists, who ha;l carried out the said barbaric act
against humanity.

1t has also come. in evidence of the Police Officers that after

first ban, SIMI activists have gone underground but are continuing with

their activities swreptitiously. The Officers have repeatedly stated that

- but for the ban, the SIMI activisis would have played havoc in the

country. These statements cannot be brushed aside in view of the fact

that these are based on intelligence inputs and surveillance by Police.

The fact that the Central Government or the Police was unable to lay its
hands ‘on any authenticated list of SIMI members is immaterial for the
reason that this list could be within the knowledge and custody of
respondent-Association only and it was for it only to place it on record, if

it wanted to show that the accused arrested in different cases in the
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country -were not SIMI memtbers. - RW-1kas not: M on record any
Register or List of ils meinbers and it appesrs-that ‘te respondent-
Association is delibemtely holding it- back so-that ‘its toembers can

‘confinue with their uniawful activities undetested -and unnoticed. It is

 shown on record that after first ban, SIMI sotivists have been trying to

re-group under different-banners with-a view: 10 carvy out-their activities.
The constitution of SIMI may be containing lofty ideals but these appear
to be on-paper only. In reality, its aim is nothing but to ensure cecession .
of Kashmir to -Pakistan and ‘dismupt the sowereignty and territorial
integrity -of India. |

There is netiiing on record to show that ‘SIMI haé been
serving -the citizens of the country or that after the first ban, all its
wﬁﬁﬁes have come to a standstill. Had:it been so, -SIMI could have:
moved the Central Government under Section 6(2). of the Act for
cancelling the notification. There is'no expianation as to why so many
inpuis and intelligence reports have come and why so many.cases’ against
SIMI activists have been registered all over India if SIMI members are
not involved in any unlawful activity. ‘The - inputs received by the
Central Government show that a SIMI activist had gone to U.S.A. for
collecting funds for SIML. E-mail messages were intercepied to show
that after the ban, the SIMI activists were planning to set up new offices

and were thinking of providing financial assistance to the families of
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those SIMI: membels who had been arrested. -1t is thus, shown on record

that even after the ban imposed in 2001, SIM, its members, activists and

sympathisers have been indulging in unlawful activities, endangering to

the - sovereignty and integrity of India. -Their actions are capable of

“breeding communal -disharmony in-the country as they do not believe in
- the Constitution of India and want to establish:Islamic rule in India. The

‘acquittals of the accused in some of the cases is immaterial for the reason

that in a criminal trial, prosecution is under an onerous duty to prove its
case beyond-any shadow of doubt and as such, an acquitial can take place
for a variety of reasons. There is nothing on record toshew that SI‘MI
has ever disassociated itself with the accused arrested all over the cbuntry
on the ground that they are not SIMI activists nor it has ever issued any
press release, public notice or-a statement to say that SIMI considers
Kashmir an integral part of India and does not advocate its cecession.
SIMI has nevér declared that it condemns terrorism by Islamic terrorist

Organizations. - It has never declared or given a call to is

~ members/activists/sympathisers in the country to promote brotherhood

between Hindus and Muslims and have faith in the Constitution of India
and the Government established by law. |

This Tribunal is satisfied that the activities of SIMIL, its
members, activists, sympathisers are disruptive in natre. The SIMI

members/activisis are in close contact with militant outfits and suppon

iy
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~ demand of cecession of Kashmir. They support extremism and militancy
in Jammm & Kashmir and as such, question the territorial integrity and

~ sovereignty of India. They work for Islamization of world and advocale
Islamic rule in India as well as other countries. - They use derogatory
language -against Hindu Gods and deities and exhort Muslims for Jehad.
The SIMI activists have been publishing objectionable posters with a
view to create hatred between Hindus and Muslims.

This Tribunal, therefore, has no hesitation in concluding that-
there is sufficient cause for declaring SIMI to.be unlawful and as such,
the notification No, SO-1113-E dated 26.9.2603' issued by the Central
Government uﬁcier Section 3(1) of the Act stands confirmed.

| e

The reference stands answered.
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