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¢ Jaisalmer House, Mian Singh Road.
New Delhi— 110 011.

. e October 20, 200%

To
The Chizf Secretaries of State Governments/Union Territory

Administrations
(As per list atiached)

Subiject - lisuse of Section 4854 of IPC- reqarding

‘Criminai law and ‘ciimina! procedure’ are in the Concurrent List of
77 Scheduie io the Consﬂfuuun of India. Both Parliamzant gz wali a8 Staie
iezisiatures are compelent ic epact laws in regard 1o these matiers
Rowever. enforcement and implementation of the laws made un {i
provisions is the domain of the Staie Governmenis.
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2. Ths scourge of dowry crimes has bean prevelent in the Indian society
for a long fime and nasty manifestations of crimes relating o dov-'ry
instances of cruelly 1o married women have been coming up time and again.
SENOUS CONCcern was exXpress ed by all righi-thinking persons of the country
including several women's organizations, social workers and even law courts
about this crusity. As a conssguencs the reof, Seclion 498A was
incorporaied In ithe indian Fenal Code in the yesar 1883 1o provide for
adequate punishment for any crusity inflicted on & maried woman by the
husband and his relatives. The punichment is imprisonment for three years
ana fine. The cfience is cognizable as well as non-bailable.
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3. The Saction reads as follows —

“A0BA. Whoever, being the hushand or the relglive of th
husband ¢f & woman. subjects such woman io cruefty shall be
-~ punished with imprisonment for a term which may exiend 1o three

~"iyears and shall aiso be lizhle to fine”
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Explanation - For the purposes of this section. ‘cruelty’ means -

') any willful conduct which is of such a nature as is likely (o

Crive the woman to commit suicide or to cause grave injury or

tu"’fa-m--“""""”"_“/_tlanaer to life, limb or health (whether mental or pnysical} of the
/ WOmMan, or

(iy  harassment of the woman where such harassment is with a
view to coercing her or any person related 1o her to mest any
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. . I .
unlawiul demand for any property or valuable security or is on (u; e
account of failure by her or any person related 1o her to meet  S_. 0 -
such demand”.

4. The objective of inserting Section 4984 was to protect women being
subjected to cruelty by the husband or his refatives. The ‘explanation’ added
to the Section, has tried to define whal ‘cruely” would in such
circumstances, mean.
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5 While the initial reaction to insertion of Seclion 4284 was more or
less  welcome, of late, represeniations have been received by the
Government alleging misuse of the pravisions of the Section. In  some
“ases. every member of the husband's household has beern amested
irrespeciive of whether they had a role in infiicting crueity on the married
wormnan or nol n some cases the provisions have been used io setii
personal scores. Cases have beern reportec where mamentary anger hes
resulted in invocation of Section 4984, whish resulied in the arrest of the
members of the family chutiing down any possibility of reconciliation in
future and a totsl cokapse of the marfiage. Even where there is 2 divorce
proceeding, the case under Sectipn 4884 continues 1o persisi because
cf ithe offence being non-compoundable.
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£ The Delhi High Court in the case of Savit vi Vs, Ramesh Chand
and others (Crimina! Revision No 262 o 2002 have examined seciion 2884
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gtigngin. The Court among oiner things chsarved as ol
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"Before parting. 1 fee! constrained 1o comment upon the misuss
of the provisicns of Section 498AM405 I1PC to such an exient that it is
' os iiseif and hes proved o be not go

+

~ tiefelio
zZave suUch a2 tickls

anc compiex aspect

seclions 428408 IPC ic lower function
Inspectors or Inspectors whereas some fimes G
crificull o come to the safer conciusion is to give the tools in the
hands of bad ang unskilied masiers.
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This Court has deali with thousands 07 cases and mafers
- relaiing o dowry deaths and cases registered  under Section *
408A/M08B/308 PG arising out of domestic viclence harassment of

women on account of inadequate dowry or coercion of the wornan for

riot fulfitiing the demand of dowry and hundred of divorce casas arising

I's)

therefrom. Expsarience is not so haspy nor is impiementation or
enforcement of these laws ic anything but satisfactory or punciiiious./

These provisions were though made with good intentions but the
implemeniation has lef 2 very bad taste and the move has been
counter productive. There is 2 growing fendency amongst the womer
which is further perpetuated by their parenis and relatives to rope in
each and every refative ncluging minors and even schoo) going kids
nearer or distant relatives and in some cases agamst every persen of
the family or the husbans whether Ivinz away or in other town o
abrcad ang married. unmarried sisters, sister-in-iaws.  unmarrias
brothers. married uncles and In sCme cases grand-parenis or as many
as 10 to 15 or even more relatives of the husband Once & compiaint




unspecific or exaggerated zallegations or there is no evidence of any
physical or mental harm or injury inflicted upon woman that is likely to
cause grave injury or danger to life, limb or health, it comes as an easy
tool in the hands of Police and agencies fike Crime Against Women
Cell to hound them with the threat of arrest making them run here and
there and force them to hide at their friends or relatives houses {il they
get anticipatory bail as the offence has been made cognizable and
non-bailable. Thousands of such complainté and cases are pending
and are being lodged day in and day out '

These provisions have resulied into large number of divorce
Cases as when one member of the family is arresled and sent to jail
without any immediate reprieve of bail, the chances of salvaging or
surviving the marriage recede into background and marriage for at
practical purposes becomes dead.” (J.D. Kapoor J ).

7 Justice Arjjit Pasayatl of the Supreme Courl in the Judomen: on 2

Writ Petition (Civily No 141 ¢f 2005 - Sushil Kumar Sharmz vs Unicn of

India and others has observad as foliows.
“Tne object of section 4884 is to preven: the dowry menace. Byl
has been rightly comiended by the petitioner man
come 10 hight whare the complainis are not bonzfide and heve beer
fiiel with obliqus motive. In such cases ecouitial of the accusad does
notin ali cases wipe out the ignominy sufiered during and prior to tri
Sometimes adverse media coverage adds o the misery.  The
question, therefore, is what remedial measures ca zkaen e
abusz of the well-intentioned provision. . Alerely becauss the provision
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A
is constitutional and intra virus, does naot give a license to unscrupuious
peErsons 10 wreak personal vendetiz or unieash harasement, I may.
thersiore, become necessary for the legisiaiure to find out ways how
the makers of frivolous comipiaints or alizgations can be appropriately

dealt with.”

8. The Supreme Court has in one case opined that no arresi need be
Mmade oniy because it is lawful for the police officer 1o do so. The police
officer must be able to justify ¢ No
arrest should be made in & rouwine manner on a mere alegation of
commission of an offence made against o PEFSorn.
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light of the above judicial pronouncements. an aiiempt was
madc eariier to find 2 vie media by amending this Section ic make the
offenice compoundable. However, this couid nol be pursuec because of the
opposition from women organisations.
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10. Further, the views of the Ministry of Women and Child Development
on the issues are that the important legisiations such as Section 4984 IPC,
Dowry Prohibition Act 1861 and Proteciion of Women from Domestic

Violence Act, 2005 which provide protection and legal remedies to women
shouid not be finkered with. As these are spadial laws governing the same

; t: i [N R Bt DR ¥ JUY !
SLibj\‘%u-L maner, these laws need ¢ Be hamomized ana EIRFHICIATRIEY

implemented. At the same time. if some set procedures are followed, misuse
of laws may be curiziled.
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is lodged under Section 498A/406 IPC whether there are vague,




11. Since amending the faw at this stage is likely to be opposed again,
in order to lay to rest the aliegation of misuse of Section 4884 of IPC. the

State Governments are requested kindly:

{2) To comply with the procedure as laid down in D.K Basu's case.
The Hon'ble Supreme Court in iis judgement dated 18.12.96 in
CRL CWP No0.539/86 - DK Basu ve. Staie of West Bengal has
staled that the power of arrest without a warari should be
exercised only affer a reasonable satisfaction is reached, after
some investigation, as 1o the genuinenass andg bonafides of &
complaint and a reasonable belie! as to both the person’s
complicity as well as the need to efiect arrest. Therelore in any
matrimeniai dispute i may not be necessary in all cases to
immediately exercise the powers of arresl. Recourse may be
nitially tak@n o dispute settiement mechanism such as
conciiation. mediation, counselling of the paries eic

e} Mahilz deske may be created 2! Police Sigtions and 'Crime
Aga'ns-ﬁ \K"orner: C: miay be crezizg &t leas. at ihe disirict
er o nis made by
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t! effect ? noand ciatior batwesn ihe
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na recourse o filing charges UW/S

conciliztion fai!
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under section 4854 znd oher lavwe  The _
mechanisms envisa ged under PWDV Act 2005 should be
instifuted b;, va Govemment and anv counseling of

counseliors and not by Thf— po."‘“ " The police may consider
empangling professionat counseliors with the CAW Call

12, Ali the State governmenis/UT Administrations arc reguasiad
effeciive measures in the fight of the directions/orgers issuad by the
and advisories issued by Ihe Govermment of Indie from time o time 1o puito
rest the aliegations of misuse of section 4984 of |PC

- — VPN ; : .
i3 I'he receipt of this letter may please be acknowledged.

Joint Sec retq”\/ iJuo‘icia?;
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